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STATEMENT OF QUESTIONS PRESENTED 


1. Reading the District Court's charge as a whole, was the impres- 
sion conveyed to the jury so confused and misleading as to amount to 


reversible error on the part of the District Court? 


2. After twice giving Appellee's requested Instruction No. 2 that 
contributory negligence would bar recovery, and the last time failing to 
distinguish between the adult Appellant and the infant Appellant, did the 
Court commit reversible error when it refused Appellants’ request to 
instruct affirmatively that the adult Appellant's contributory negligence 


would not bar recovery by the infant Appellant? 


3. May the affidavits of six jurors be considered as evidence of 
misinstruction of the jury ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,323 


FRANK PIATEK, et al., 


Vv. 


GOVERNMENT SERVICES, INC., 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants Frank Piatek, in his own right and as father and next 
friend of Paul Piatek, a minor, plaintiffs below, brought this action in the 
United States District Court for the District of Columbia against Appellee, 


Government Services, Inc., defendant below, for damages for personal 


injury. Final judgment was entered by the District Court, Letts, J., on 
January 11, 1961, upon jury verdict for appellee. Motion for new trial 


2 


(J.A. 22,31) by appellants was denied. Appellants filed a timely notice of 
appeal on February 1, 1961. 


STATEMENT OF THE CASE 


Paul Piatek, the infant appellant, while playing in an area set aside 
for use of patrons within the premises of a motor court operated by appel- 
lee, fell into a hole or depression and suffered an oblique fracture of the 
left femur. The infant appellant was then approximately three years old 
and was in the custody of his parents who were patrons of the motor court. 
The hole or depression into which the infant appellant fell was approxi- 
mately three feet wide, six inches deep, and twelve to fifteen feet long and 
was located in a grass-covered area approximately 30 or 40 feet behind 
the appellants' tent. Appellants' complaint (J.A. 1) charges that the appel- 
lee was negligent in that he, his agents, or his employees negligently 
failed to warn the appellants of the hole, which the appellee knew, or which 
the appellee in the exercise of due care should have known, existed. The 
complaint further charges that the hole was in an area where children of 
the age of the infant appellant played while they were patrons of the motor 
court and that this fact was known, or should have been known to the appel- 
lee in the exercise of due care, and the appellee failed to take any steps to 
guard against injuries such as were sustained by the infant appellant. 


The appellee, in his answer (J.A. 2), claimed to have no knowledge 
of the incident and asserted that the accident complained of was occasioned 
by the sole or contributory negligence of the appellants. 


The case was tried before a jury which rendered its verdict on Janu- 


ary 11, 1961, and judgment was entered for appellee against the claims of 
both appellants. A few hours after they had returned their verdict, six of 
the jurors signed affidavits (J.A. 25), that in the course of their delibera- 
tions all jurors had agreed that appellee was negligent but that they had 
subsequently agreed that the adult appellant was contributorily negligent; 
therefore, on the basis of the Court's instruction, as they understood it, 
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to the effect that contributory negligence on the part of the adult appellant 


would bar recovery by the infant appellant, they had returned a verdict 
for the defendant against each of the appellants. 


On January 12, 1961, the appellants filed a motion for a new trial 
(J.A. 22), stating as reasons therefor the misinstruction by the Court and 
attaching as an exhibit to the Memorandum of Points and Authorities 
(J.A. 25) in support of the motion, the affidavits of the six jurors, just 
referred to. This appeal is taken from the order denying the motion for 


a new trial. 


STATUTES AND RULES INVOLVED 
Federal Rules of Civil Procedure: 
Rule 59(a) 


Grounds. A new trial may be granted to all or any of 
the parties and on all or part of the issues (1) in an action 
in which there has been a trial by jury, for any of the’ reasons 
for which new trials have heretofore been granted in actions 
at law in the Courts of the United States; and (2) in an action 
tried without a jury, for any of the reasons for which rehear- 
ings have heretofore been granted in suits in equity in the 
courts of the United States. On a motion for a new trial in an 
action tried without a jury, the court may open the judgment 
if one has been entered, take additional testimony, amend 
findings of fact and conclusions of law or make new findings 
and conclusions, and direct the entry of a new judgment. 


STATEMENT OF POINTS 
I 


The cumulative, over-all effect of the District Court's misstate- 
ments, confusion of names, repetition of instructions, and failure to dis- 
tinguish between the adult appellant and the infant appellant in its instruc- 
tions amounted to misinstruction of the jury, requiring that the judgment 
be reversed and the case remanded for new trial. 
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I 


The infant appellant could not be held contributorily negligent in 
the District of Columbia, nor could contributory negligence by the adult 
appellant be imputed to him. In view of this and the District Court's 
failure to distinguish between the adult appellant and the infant appellant 
in its instruction regarding the effect of contributory negligence, the 
Court committed reversible error in denying appellants' request for an 


affirmative instruction that contributory negligence by the adult appellant 
would not bar recovery by the infant appellant. 


pant 


The affidavits of six of the jurors provide additional evidence of 
the errors committed by the District Court in its instruction and reveal 
that they were so hopelessly confused and misled by the erraneous 
instructions they could not and did not utilize the law of the case to decide 
the issues of fact before them. 


SUMMARY OF ARGUMENT 
I 


The law is clear in the District of Columbia that the defense of con- 
tributory negligence is not available against a three-year-old child. 
Nevertheless, the District Court, in the instant case, failed to adequately 
instruct the jury on this crucial point of law in the infant appellant's 
claim. The appellants pointed out to the Court the inadequacy of its in- 
struction regarding contributory negligence and forecast the confusion 
in the jurors' minds that would result unless the law on this point were 
clarified. In the face of this, the Court refused to give an instruction 
which appellants had drafted on the spot and which was designed to 
correct the Court's misinstruction on contributory negligence. 


After they had returned verdicts for the appellee against both the 
infant appellant and the adult appellant, six jurors testified by affidavit 
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that in their deliberations all jurors had agreed that appellee's negli- 


gence was a proximate cause of the infant appellant's injury, but that 
they had also found the adult appellant contributorily negligent, and, in 
view of the Court's instruction that contributory negligence by the adult 
appellant barred recovery by either appellant, they had found for the 
appellee as to the claim of the infant appellant. 


The confusion in the jurors' minds which culminated in this mis- 
carriage of justice resulted from a progression of reversible errors 
committed by the Court in its instructions to the jury which, in their 
over-all impact made it impossible for the jurors to apply the correct 
law to the issues before them. The Court's confusion and the resulting 
effect on the jury was evident from the onset of the Court's charge to the 
jury when it confused the adult appellant by name with his son, the infant 
appellant. 


The Court then twice gave defendant's requested instruction No. 2, 
the last time failing to distinguish between the infant appellant and the 
adult appellant as to the law of contributory negligence and'assumption of 
risk. With incalculable effect on their subsequent deliberations, the 
Court left the way open for the jurors to impute the contributory negli- 
gence of the father to his three-year-old son by informing the jurors that: 
"If you find that the condition complained of by the plaintiff [sic] did exist 
and was open and apparent, or that the adult plaintiff either knew or was 
aware of or in the exercise of reasonable care, should have been aware 
of its existence and that plaintiff [sic] nevertheless subjected himself to 
whatever danger that might have been involved, you should find for the 
defendant in this case .. ." 


Appellants sought an instruction to the effect that the adult appel- 
lant's contributory negligence could not be imputed to the infant appellant, 
but were rebuffed by the Court. Under the circumstances, the Court com- 
mitted reversible error in refusing to give an instruction which would 
have alleviated the harmful effects of its own misinstruction. 
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The Court perpetuated its previous errors when it denied appel- 
lants' motion for a new trial after the affidavits of six jurors showed 
that the misinstruction of the Court which appellants had pleaded with the 
Court to correct had led the jury to return a verdict for the appellee 
against the claim of the infant appellant. 


ARGUMENT 
I 


THE DISTRICT COURT'S CHARGE, CONSIDERED AS A WHOLE, 
WAS UTTERLY CONFUSING AND MISLEADING TO THE JURY 


In a leading case in the District of Columbia pertaining to instruc- 
tions to the jury, the Court of Appeals held that the charge must be read 


as a whole to determine the impression conveyed thereby to the jury. 
Danzansky v. Zimbolist, 70 App. D.C. 234, 105 F.2d 457 (1939); S. S. 
Kresge Co. v. McCallion, 58 F.2d 931 (8 Cir. 1932); American Glycerin 
Co. v. Eason Oil Co., 98 F.2d 479 (10 Cir. 1938), certiorari denied 305 


U.S. 640 (1938). However, a single "substantial and prejudicial" error 
in the giving of one instruction is sufficient grounds for reversal. Sun- 
kist v. Winckler, 284 F.2d 1 (9 Cir. 1960). Without question then, in a 
case where the Court's instructions consist of a series of misstatements 
(albeit inadvertent), confusion of names, prejudicial repetition of instruc- 
tions, failures to differentiate between adults and infants as the law 
applies to them, and incomplete instructions, the parties have been 
effectively denied a trial on the issues, and there can be no recourse but 
to reverse and remand the case for new trial. 
"[ The] test by which to determine whether judgment will be 

reversed because of error in instructions is whether or not 

the jury were misled so that they reached a different result 

from what they would have reached but for the error." 

(53 Am.Jur., Trial, Sec. 555 at p. 441) 

Immediately preparatory to instructing on the law of the case, the 
Court utterly confused the adult appellant by name with his son, the infant 


appellant, telling the jury: 
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"...[T]herefore, Frank Piatek, the adult and father of Paul 

Piatek, the minor, demands judgment against the defendant, 

and Paul Piatek — let me read that again — Paul Piatek, the 

adult and father of Paul Piatek, the minor, as next friend of 

his son, Paul Piatek, the minor .. ." (JA. 8) 

Only after the jurors had listened to the entire instructions on the 
law of the case (all the while in complete confusion as to who were the 
plaintiffs, now the appellants) did the Court, at appellants' request, cor- 
rectly inform the jurors that the infant appellant and the adult appellant 
did not bear identical names (J.A. 21). But then the mischief was done, 
and it is patently unrealistic to expect that the jurors could then have 
mentally reviewed the lengthy instructions and correctly related them to 
the fact that the appellants were not really "Paul Piatek, the adult and 
father of Paul Piatek, the minor, as next friend of his son, Paul Piatek, 
the minor .. ." (J.A. 8). 


The Court then twice gave appellee's requested instruction No. 2 
(J.A. 11 and 14). The last time, with incalculable effect on their subse- 
quent deliberations, the Court failed again to differentiate between the 
infant appellant and the adult appellant. 


"If you find that the condition complained of by the plaintiff 
[sic] did exist and was open and apparent or that the adult 
plaintiff either knew or was aware of or in the exercise of 
reasonable care, should have been aware of its existence 
and that the plaintiff [sic] nevertheless subjected himself to 
whatever danger that might have been involved you should 
find for the defendant .. ." (J.A. 14). 


In view of this erroneous instruction, it is not surprising that the 


jurors, as the affidavits (JA. 25) of six of them subsequently revealed, 
decided the case on the premise that contributory negligence on the part 
of the adult appellant barred recovery by the infant appellant. Even cor- 
rect instructions should not be repeated unnecessarily. Coleman v. 
Heurich, 2 Mackey (13 D.C.) 189 (1883); 53 Am.Jur., Trial, Sec. 559 at 
p. 444. To repeat a prejudicially incomplete, therefore erroneous, 
instruction (as will be shown infra), and to compound the error by failing 
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to differentiate between appellants of different legal status clearly calls 


for reversal. 


As the final block in the mosaic of confusion, the Court inadver- 
tently read an instruction which had been requested by appellee but which 
the Court had denied (J.A. 15). Appellants do not deny that such an in- 
advertence can easily happen. They do maintain, however, that con- 
sidering the inadequate correction made by the Court [". . . that one I 


denied so forget what I just now read" (J.A. 16)], this misstatement, 


added to the foregoing examples of misstatements, errors, and repetitions, 
conveyed an erroneous, confused, and misleading impression of the law of 
the case to the jury, requiring reversal. Danzansky v. Zimbolist, supra. 


Appellants are compelled respectfully to point out that a review of 
the complete charge to the jury makes it painfully clear that the Court, 
because of advancing age or some unknown infirmity, was not physically 
able to instruct the jury in the law of this case. The Court did not have 
the clarity of speech and conciseness of expression which are indispen- 
sable to the proper charging of a jury. The Court's manner of speaking, 
its tone of voice and its inability correctly to determine the law of this 
case misled the jury, confused its deliberations and failed the cause of 
justice. 


a 


THE COURT'S INSTRUCTIONS ON CONTRIBUTORY NEGLIGENCE 
AS APPLIED TO THE INFANT APPELLANT WERE INCOMPLETE AND, 
TO AVOID MISLEADING THE JURY, SHOULD HAVE INCLUDED AN 
AFFIRMATIVE STATEMENT THAT CONTRIBUTORY NEGLIGENCE 
ON THE PART OF THE ADULT APPELLANT WOULD NOT BAR 
RECOVERY BY THE INFANT APPELLANT. 


In a separate instruction, the Court correctly stated that a three- 
year-old child (the age of the infant appellant in the instant case at the 
time of the accident complained of) could not be guilty of contributory 
negligence in the District of Columbia (J.A. 13). U.S. v. Benson, 185 
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F.2d 995 (D.C. Cir. 1950); Worthington & Georgetown Railroad Co. v. 
Gladmon, 82 U. S. 401 (1872); Barstow v. Capital Traction Co., 29 App. 


D.C. 362 (1907). Nor could the adult appellant's contributory negligence 
be imputed to the infant appellant. Conger v. Baltimore & O. R. Co., 31 
App. D.C. 139 (1908 - negligence of an adult could not be imputed to a 
child in his care). Therefore, the Court should have made it very clear 
to the jury in an affirmative instruction (appellants' request No. 11, 
J.A. 24) that contributory negligence by the adult appellant would not bar 


recovery by the infant appellant, i.e., that contributory negligence by the 


adult plaintiff could not be imputed to the infant plaintiff. 


The Revised Standardized Jury Instructions for the District of Co- 
lumbia (1959 ed.) have obtained virtually unchallenged usage in the courts 
of this jurisdiction. Appellants’ request No. 11(J.A. 24) taken from 
Instruction No. 32 therein, entitled, "Contributory Negligence — Parents 
and Child Suing for Injury to Child" reads in its second half as follows: 

"If, however, you find that the child was not guilty of 
contributory negligence, but that the parent orone of them 

was guilty of contributory negligence, then you are instructed 

that such contributory negligence on the part of the parent 

only does not constitute a bar to recovery by the child .. ." 

(The Revised Standardized Jury Instructions for the District 

of Columbia, 1959 ed., Instruction No. 32 at p. 16). 

It was particularly appropriate, and, to avoid misleading the jury, 
imperative that this instruction be given when, in its instruction on the 
effect of contributory negligence, (1) the Court failed to distinguish be- 
tween the adult appellant and the infant appellant (J.A. 8, 14); (2) the 
Court failed to give the second half of such instruction which specifies 
that contributory negligence by the adult appellant does not bar recovery 
by the infant appellant; and (3) the Court placed undue emphasis on this 
incomplete instruction by giving it twice (J.A. 11, 14). Appellants' re- 
quest for instruction No. 11 (J.A. 24) was proffered to the Court with the 
explanation that it had been written on the spot to correct the Court's 
omission to instruct on imputed negligence. The colloquy at the bench 
between the Court and counsel was as follows: 
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"MR. TAUSIG: Now another thing, Your Honor. Several 
times during the course of the instructions you stated this 
proposition in one form. I know you did not mean to emphasize 
it at all but I think that if it is permitted to stand as it is, that 
it would be confusing to the jury, and I would suggest that this 
instruction which I have written out while you were discussing 
or giving the instructions, particularly because, Your Honor, 
and I think Mr. Clarke will bear me out on this: When you 
gave the instruction that I requested that a minor child three 
years of age cannot be guilty of contributory negligence, you 
invariably permitted your voice to drop. You corrected that 
when you gave the request by Mr. Clarke. 


"THE COURT: I will see if they understand. 
"MR. TAUSIG: This is what I think must be given. 
"THE COURT: What is that? Will you read it? 


"MR. TAUSIG: (Reading:) If you find that a parent was 
guilty of contributory negligence then you are instructed that 
such contributory negligence on the part of the parent does not 
constitute a bar to recovery by the child. Contributory negli- 
gence on the part of a parent, or one of them, does however, 
constitute a bar to the claim of either parent against the 
defendant. 


"This means that if you find Mr. Piatek was guilty of con- 
tributory negligence in caring for Paul Piatek, Mr. Piatek's 
claim for medical expenses is barred. But if you find Mr. 
Piatek guilty of contributory negligence, his contributory 
negligence does not bar Paul Piatek's claim for damages to 
fairly compensate him for Paul's pain and suffering and 
partial temporary disability. 


"You stated the second proposition the second time but 


you have never stated the first one affirmatively, namely, the 
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contributory negligence of Mr. Piatek does not constitute a 


bar to the claim of a minor. 


“THE COURT: I think I made it quite plain that the defense 
of contributory negligence and assumption of risk were only 
against the adult. 


"MR. TAUSIG: I do not think that is plain, Your Honor. 


"THE COURT: I kinda think it is. I think it would com- 


plicate matters if I said any more about it. 


"MR. TAUSIG: Your Honor, you never did state it in that 
language. You stated the second sentence. You did state four 
or five times that contributory negligence on the part ofa 
parent or one of them, however, constitutes a bar to the claim 
against one of them but that is not the whole instruction. The 
whole instruction should tell them the contributory negligence 
of the parent does not bar the claim of the child. | 


"THE COURT: Iam satisfied with that whole discussion 
relating to the adult.” (J.A. 18) 


mW 


THE AFFIDAVITS OF SIX JURORS MAY BE CONSIDERED AS 

EVIDENCE OF MISINSTRUCTION BY THE DISTRICT COURT. 

The appellants have endeavored thus far to establish ‘that the Dis- 
trict Court's instructions were prejudicially erroneous and misleading 
and confusing to the jury. The affidavits of six jurors, made within hours 
of the rendering of their verdict, are offered as further evidence of the 
Court's misinstruction. The jurors, under oath, declared as follows: 

"From discussions which took place in the jury room it 
was apparent that each member of the Jury understood from 
the instructions of the law given by the Court that if the Jury 


found Frank Piatek guilty of contributory negligence, such 
finding not only precluded a verdict in favor of Frank Piatek 
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on his own behalf, but also precluded a verdict for Frank 
Piatek suing on behalf of his minor son, Paul Piatek; that 

from the commencement of the Jury's deliberations each 
member of the Jury expressed the opinion that the defendant's 
negligence proximately caused the injury to Paul Piatek, but 
seven members of the Jury were of the opinion that Frank 
Piatek's contributory negligence was also a proximate cause 

of the injury to Paul Piatek; and that after two full days of 
deliberation the seven members of the Jury having such 
opinion persuaded the other five members of the Jury that this 
was a proper conclusion from the evidence; and that when the 
Jury was unanimous in the opinion that Frank Piatek was guilty 
of contributory negligence, the Jury agreed to return a verdict 
against Frank Piatek suing on behalf of his minor child, Paul 
Piatek, only because each member of the Jury understood from 
the Court's instruction that such contributory negligence on the 
part of Frank Piatek precluded a verdict in favor of Frank 
Piatek suing on behalf of his minor child, Paul Piatek." 

(JA. 25). 


There is no inflexible rule in the federal courts against the use of 


affidavits of jurors, especially when they are not offered for impeach- 
ment of the verdict. 28 U.S.C.A., Rule 59(a). Freid v. McGrath, 77 U.S. 


App. D.C. 385, 135 F.2d 833 (1943), recalling 76 U.S. App. D.C. 388, 133 
F.2d 350 (1942); Jorgensen v. York Ice Machinery Corp., 160 F.2d 432 
(2 Cir. 1947), certiorari denied 332 U.S. 764 (1947); Cherry v. Sweeny, 
1 Cranch, C.C. (1 D.C.) 530, Fed. Cas. No. 2,641 (1808). 
"An erroneous statement by the judge of the issue or of the law 
applicable to the issue, being sufficient to justify a new trial 

by the rules of new trials, may of course be proved; and there 

is no reason why it may not be proved by the testimony of one 

or more of the jurors." (8 Wigmore Evidence, McNaughton 

rev. 1961, Sec. 2350 at p. 693). 

Appellants do not suggest that this is a case where jurors' affidavits 
may be used to impeach their verdict; they do not offer the affidavits for 
the purpose of inquiring into the motives behind the verdict of the jury, 
and, obviously, there is no charge here of any misconduct by any of the 
jurors. 


In considering the question of use of affidavits of jurors, the ques- 
tion is what the offerer is trying to prove. Southern Pac. Co. v. Klinge, 
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65 F.2d 85 (10 Cir. 1933). In the instant case the appellants are attempt- 
ing to show an independent fact (that the jury was misinstructed) com- 
pletely extraneous to the jurors’ beliefs or mental processes, and the 
affidavits are additional evidence of that fact. For sucha purpose jurors' 
affidavits may be used in the federal courts. Wigmore op. cit, Sec. 2354, 
Note 1 at p. 702; Mattox v. United States, 146 U.S. 140 (1892). In the case 
of Klimes v. United States, 263 F.2d 27 (D.C. Cir. 1959), a juror's affi- 
davit to show certain independent facts was admitted, although it was held 
that the alleged facts, accepted as true, did not require setting aside the 
verdict. Speaking for the Court, Burger, Circuit Judge, stated: 


"Courts have again and again ostensibly endorsed [Lord] 
Mansfield's rule [laid down in 1785] against the use of jurors’ 
statements, but it appears that, almost without exception, 
where it has been said that a juror's affidavit or testimony 
is "inadmissible, ’ the court has in fact considered what the 
juror has said but rejected it as insufficient . . . The crux of 
the problem would be more clear if we regard the issue not 
as the admissibility of the juror's affidavit but rather its 
sufficiency for purposes of impeaching the verdict. We 
should not dispose of this case on a ground of admissibility; 
rather we should view it as Judge Hand did [in Jorgensen v. 
York Ice Mach. Corp., supra] and consider what the affidavit 
Says, and assuming its truth for these purposes then decide 
whether it should lead to reversal." (Klimes v. United States, 
supra, at p. 274) 


Wigmore, op. cit, Section 2349 at p. 691, indicates that jurors’ 


affidavits may be used in a situation such as is presented by the instant 
case. 
". . . for the fact to be proved [the Court's misinstruction] is 

separate from the jury's deliberations upon the issue, and 

the process does not consist in putting their deliberations in 

conflict with their verdict.” (Wigmore, op. cit, Section 2351 

at p. 694). 

In such a situation, and in the instant case, the Court's instructions, 
not the jurors’ belief, are the grounds for invalidating the verdict. 
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CONCLUSION 


The errors of the District Court in its instructions to the jury are 
clear. Thus, the Order of the District Court denying appellants’ motion 
for a new trial should be reversed and the case remanded to the District 


Court for a new trial. 
Respectfully submitted, 


JAMES R. SHARP 
ERNEST G. REEVES 


Sharp & Bogan 
1108 - 16th Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellants 


JOHN GEYER TAUSIG 


1511 K Street, N. W. 
Washington 6, D. C. 
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JOINT APPENDIX 
[Filed June 28, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FRANK PIATEK 
(In His Own Right And As 
Father and Next Friend of) 
3925 No. Troy St., Chicago, Illinois 


PAUL PIATEK, Plaintiff 


vs. Civil Action No. 1605-'57 


GOVERNMENT SERVICES, INC. 
1135 Twenty-First Street, N. W. 
Washington, D. C. 


ee ee 


COMPLAINT FOR PERSONAL INJURIES 
1. Jurisdiction is based on the fact that this is a civil suit in- 
volving over Three Thousand Dollars ($3,000.), exclusive of costs and 


interest. 

2. On or about July 21, 1955, Defendant operated the Potomac 
Park Motor Court, Haines Point, Washington, D. C., under lease 
with the Director of the National Park Service on behalf of General 
Services Administration. 3 

3. On or about July 21, 1955, Paul Piatek, then approximately 
three years of age, was in the custody of his father, Frank Piatek, 
and accompanied by other members of his family, all of whom were 
patrons of the Potomac Park Motor Court. 

4. On or about said date, Paul Piatek while playing within the 
premises of said motor court was caused to fall owing to the negligence 
of the Defendant and its agents, servants and employees in creating 
and allowing a hole to exist on said premises, although they knew or 
should have knownof its existence, and further said hole was in an 
area which was an attractive area for children of tender years to 
play and that children of tender years, while patrons of the motor 
court did come and play thereon, which fact was known or should have 
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been known to Defendant and said Defendant did fail to take any 
steps to guard against it. 

5. Asa result thereof, Paul Piatek suffered an oblique fracture 
of the left femur and severe’ shock necessitating confinement in 
hospitals and continued medical attention; and as a result thereof, 
Plaintiff has incurred physical pain and suffering, mental pain and suf- 
fering, permanent injury, and expenses for medical attention, all 
of which will continue into the future and permanently. 

6. Plaintiff, Frank Piatek, father and next friend of Paul Piatek, 
has become and will become in the future liable for medical expenses, 
hospital expenses, etc. 

WHEREFORE, 

1. Plaintiff, as father and next friend of Paul Piatek, demands 
judgment against defendant in the sum of Twenty-Five Thousand 
Dollars ($25,000.00) and costs; and 

2. Plaintiff, in his own right, demands judgment for Fifty-Five 
Hundred Dollars ($5,500.00) and costs. 

SHARP & BOGAN 

By: /s/ James R. Sharp 
Plaintiff demands trial by jury on all the issues. 

SHARP & BOGAN 

By: /s/ James R. Sharp 


[Filed July 19, 1957] 


ANSWER TO COMPLAINT 
First Defense 
The complaint fails to state a cause of action upon which relief 


may be granted. 
Second Defense 
The defendant admits to the jurisdiction of the court and admits 
the operation of the motor court on the date as alleged and admits 
that the plaintiffs were patrons of the motor court, but has no knowledge 


3 
of the other allegations as set forth in the complaint and denies such 
allegations not specifically admitted herein, 
Third Defense 
The incident complained of was occasioned by the sole or contrib- 
utory negligence of the plaintiffs herein. 
GALIHER & STEWART . 


By: /s/ William H. Clarke 
William H. Clarke 
Attorneys for Defendant 
820 Woodward Building © 
Washington 5, D. C. 


[ Certificate of Service] 


[Filed June 17, 1960] 
[ PRETRIAL PROCEEDINGS] 
Negligence action for personal injuries. 
AGREED STATEMENT: 


On July 21, 1955 the D operated the Potomac Park Motor Court, 
Haines Point, Washington, D. C. at which time Ps were patrons of said 


motor court. The minor P was then approximately 3 years old. 
PLAINTIFFS' CONTENTIONS: 

Paul Piatek, the infant P, on said date while playing within the 
premises of, and in an area set aside for use of patrons of said motor 
court fell in a hole or depression, approximately 3 feet wide and 6 inches 
deep in a grassy area approximately 30 or 40 feet behind the Ps' tent; that 
the D was negligent in that it, its agents, servants or employee failed to 
warn Ps of said hole which D knew or which the D in the exercise of due 
care should have known existed. The creation of said hole'or depression 
and or allowing it to continue to exist on the premises was'a violation of 
DCC Title 5 Sec. 504; that the hole was in an area attractive to children of 
tender years to play; that children of said age while patrons of the said court 
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did come and play there which fact was known or should have been known 
to the D and the D failed to take any steps to guard against injuries such 
as sustained by P. 

DEFENDANT claims no knowledge of the incident and therefore 
denies it, denies any negligence of violation of any regulations and asserts 
that as to the adult P the defenses of assumption of risk and contributory 
negligence apply in not examining the area before allowing his child to 
play therein. 

PLAINTIFF'S INJURIES: 

Oblique fracture of the left femur 

Traumatic shock 

Pain, suffering, mental anguish and nervousness 


* * * * 


/s/ John J. Finn 
PRETRIAL EXAMINER 


ATTORNEYS: 


/s/ Ernest G. Reeves Plaintiff 
7s/ William H. Clarke Defendant 


| Filed January 9, 1961] 


* * * * * 


PLAINTIFF'S REQUEST FOR INSTRUCTIONS TO JURY 


* * * * * 


Request No. 2: 
Toward an invitee those who have joined in the invitation, 


express or implied, are obliged to exercise ordinary care to keep 
the premises in a condition reasonably safe for the invitee, and to 
refrain from active negligence. This duty to exercise ordinary care 
to safeguard invitees includes the duty to protect them against all 
dangerous conditions, whether permanent or temporary and whether 
made by nature or by man. But the responsibility of one having 
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control of the premises is not absolute; it is not that of an insurer. 
If there is danger attending upon the entry, and if such danger arises 
from conditions not readily apparent to the senses, and if the person 
having control of the premises has actual knowledge of them, or if 
they are discoverable in the exercise of ordinary care, it is his duty 
to give reasonable warning of such danger to the invitee. The person 
having control of the premises has-a duty to-seareh -for-defects-en+the 
premises- it order-to make -it reasonably-safe for-invitees but is not 
bound to discover defects which reasonable inspection would not disclose, 
and he is entitled to assume that the invitee will perceive that which would 
be obvious to him upon the ordinary use of his own senses. In brief, there 
is no duty to give the invitee notice of an obvious danger. | 

In the absence of appearances that caution him or would caution a 
reasonably prudent person to the contrary, the invitee has a right to 
assume that the premises he is invited to enter are reasonably safe for 


the purposes for which the invitation is extended. 
* * * * 


[ Filed April 19, 1961] : 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * 


January 9, 1961 
Washington, D. C. 


The above-entitled matter came on for further hearing before 
The HONORABLE F. DICKINSON LETTS, a United States District 


Judge, at 10:00 A.M. 
APPEARANCES: 


For the Plaintiffs: 


John Geyer Tausig, Esquire 
Ernest G. Reeves, Esquire 


For the Defendants: 
William H. Clarke, Esquire 


PROCEEDINGS 
THE DEPUTY CLERK: Piatek versus Government Services, Inc. 
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MR. TAUSIG: May we come to the bench? 

THE COURT: Yes. 

AT THE BENCH (in a low monotone: ) 

MR. TAUSIG: Your Honor will recall when we were settling 
the instructions we had in plaintiff's instruction No. 2 a request that 
you instruct as a matter of law that the defendant had a duty to search 
for defects in order to make it reasonably safe. That is what has 
been deleted. If you recall, that is what I am talking about right here. 
You recall that you said you would not give that unless I had authority 
for it. I could not find my authority but the authority for it in which 
I was for the plaintiff and Galiher and Stewart was for the defendant 
and Mr. Clarke's firm was for the plaintiff -- this was an instruction 
given by Judge Morris. 

THE COURT: Did you try this case? 

MR. TAUSIG: No, Mr. Galiher. 

MR. CLARKE: I do not even know which case it is. I do not 
know which case you have there. 

MR. TAUSIG: You will notice one case Erickson -- there the 


Court cited from that case, the pertinent page right of 212. Erickson 


versus Walgren. This is precisely what MacCormick on Evidence 
states in that section of that subsection - Erickson against Walgren, 
120 Utah 232, Pacific 2d, 210. Your Honor will see Judge Morris 
granted this as he amended it with a. 

MR. CLARKE: Your Honor this case may be a Utah case but 
I do not see why we have to go to Utah cases when we have cases 
right here in the District of Columbia. The case you have in front 
of you I know nothing about and I do not see what it is. 

MR. TAUSIG: The case of the Sheraton Park Hotel. 

THE COURT: That certainly must put a duty for ordinary care 
if he has a duty to any particular thing. 

MR. TAUSIG: The ordinary care is the duty to search for the 
defects, Your Honor, that is the ordinary care. 

THE COURT: Ordinary care is the care that an ordinary prudent 
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person uses, not to search, not to scan the point but to use the care 
of a normal prudent person. I don't know but if I were you I would 
be afraid of that myself. 

MR. TAUSIG: Iam not, Your Honor, but that is entirely up 
to you. 


You asked me forthe authority and I wanted to call Your Honor's 
attention to it because I didn't want Your Honor to think I wasn't 
acting in good faith. This thing was argued out by Mr. Galiher and 


myself before Judge Morris and he granted it. 

THE COURT: At whose request ? 

MR. TAUSIG: Mine, Your Honor. 

MR. CLARKE: One error doesn't mean I should wake two. 

THE COURT: I will tell you that usually in a situation like this 

if it is a request for the plaintiff I grant it because he is taking 
the risk. 

MR. TAUSIG: I am perfectly willing to take that risk. 

MR. CLARKE: I would object to the granting of that instruction. 

THE COURT: I am going to stand on the record. 

MR. CLARKE: May I ask one'thing? Do we have an instruction 
on notice in this case? 

MR. TAUSIG: Yes, this is the instruction right in here, in 
the exercise of reasonable care he should have notice. 

MR. CLARKE: Where is this? 

MR. TAUSIG: It is a standard instruction and the one you gave 
as 1 and 2. 

MR. CLARKE: I would not have any objection if you elaborated 
on that and pointed out a little notice. 

THE COURT: No, I think I will. 

MR. CLARKE: I probably should have had an instruction on that. 

END OF BENCH. OPEN COURT: 

THE COURT:(Letts, J.:) Ladies and gentlemen of the jury by 
their complaint the plaintiffs say that on or about July 21, 1955 the 
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defendant, Government Services Incorporated, operated the Potomac 
Park Motor Court at Haines Point. That on or about such date the 
plaintiff, Paul Piatek, then about three years of age, was in the custody of 
his father, Frank Piatek, plaintiff, and accompanied by other members 

of his family, all of whom were patrons of the Potomac Park 
Motor Court. 

That on or about said date the minor plaintiff, Paul Piatek, while 
playing within the premises of said Motor Court, in that area set 
aside for youths of patrons of said Motor Court, was caused to fall 
because of negligence on the part of the defendant and its agents, 


servants, and employees, in failing to warn plaintiff of a hole or 


depression on said premises which the defendant knew or in the 
exercise of reasonable care, should have known existed. 

That said hole or depression was in an area where children 
of the patrons of the Motor Court came to play, which fact was known 
or should have been known to the defendant; that the defendant failed 
to take any steps to guard against injury or mishappening to such 
patrons, that as a result of the defendant's negligence the minor 
plaintiff, Paul Piatek, suffered an oblique fracture of the left femur 
and traumatic shock, necessitating confinement in hospitals and 
extensive medical care. 

The plaintiffs charge the defendant with negligence in failing to 
warn the minor plaintiff of the existence of the hole or depression 
in which it fell and of which defendant was aware. The plaintiffs 
aver that the minor plaintiff, Paul Piatek, because of the injuries 
alleged to have been sustained has suffered physical and mental pain, 
and the adult plaintiff, Paul Piatek, has incurred expenses for hospital 
care and medical treatment of his son, therefore, Frank Piatek, the 

adult and father of Paul Piatek, the minor, demands judgment 
against the defendant, and Paul Piatek -- let me read that again -- 
Paul Piatek, the adult, and father of Paul Piatek, the minor as next 
friend of his son, Paul Piatek, the minor, demands judgment against 
the defendant, and the adult plaintiff, Paul Piatek, demands judgment 
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on his individual claim against the defendant. 

Answering the complaint of the plaintiffs the defendant, 
Government Services, Incorporated, admit that it was operating a 
motor court on the date as alleged in the complaint and admits that 
the plaintiffs were patrons of said motor court. But the defendant 
further says it has no knowledge of other allegations set forth in the 
complaint and, therefore, denies the same. 

The defendant alleges that the incident complained of was 
occasioned by the fact that the minor plaintiff failed to look where he 
was going. As a further defense to the claim of the adult plaintiff, 
Frank Piatek, the defendant says that the damages sustained by said 
adult plaintiff, resulted from the sole or contributory negligence of 
such adult plaintiff, in failing to examine the area before allowing the 
child to play therein. 

And further, that the adult plaintiff assumed the risk of damage. 
Such are the issues as made by the plaintiffs in the case. Upon such 
issues, evidence has been received and from such evidence the facts 
and circumstances and from that alone, you must find your verdicts 
following these instructions as to the law of the case. 

The burden of proofrests upon the plaintiffs which means that 
before the plaintiffs or either of them, may be entitled to a verdict at 


your hands, the plaintiffs must establish and prove by a preponderance 


of the evidence each of the following propositions: (1) That the 
defendant was negligent in some manner substantially as charged by 
the defendants in their complaint; (2) That the minor plaintiff, Paul 
Piatek, was injured as a proximate result of such negligence on the 
part of the defendant; (3) That the hole, depression, or place where 
plaintiffs claim minor plaintiff fell, constituted a dangerous condition 
for the use of patrons of the motor court; and (4) That the defendant 
knew or in the exercise of reasonable care, should have known of 
such dangerous condition. | 

If the plaintiffs have proved each of the propositions as stated by 
a preponderance of the evidence, Frank Piatek, the adult plaintiff, as 
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next friend of Paul Piatek, the minor plaintiff, will be entitled toa 
verdict at your hands in such sum as will fully and fairly compensate 
for the physical and mental pain and suffering endured by the minor 
plaintiff, Paul Piatek, as a proximate result of his injury. And the 
adult plaintiff, Frank Piatek, will be entitled to a verdict at your hands 
against the defendant in such sum as will fully and fairly compensate 
him for the expenses reasonably and necessarily incurred by him for 
hospitalization and for medical care of his minor son, Paul Piatek, 
which proximate resulted from the injuries. sustained by his son, Paul 
Piatek, the minor. 

If plaintiffs have failed to so prove any one of the propositions 
as stated then neither Frank Piatek, the adult, in his own behalf nor as 
next friend of Paul Piatek, the minor, may recover and in such event 
your verdict as to the claim of each plaintiff, must be for the defendant. 

You are told, however, that if the defendant has proven its 
defense of contributory negligence or its defense of assumption of 
risk against the adult plaintiff, Frank Piatek, by a preponderance of the 
evidence, and in such event the adult plaintiff, Frank Piatek, who asks 
for his expenses incident to the hospitalization and medical care of 
the minor son, may not recover and your verdict in such circumstances, 
must be for the defendant and against the adult plaintiff. 

Negligence is the failure to exercise ordinary care. It is the 
doing of some act which a person of reasonable prudence would not 
do or the failure to do that which a person of reasonable prudence would 
do, if he were actuated by those considerations which ordinarily in- 
fluence every day conduct. 

As I haveheretofore mentioned, the defendant has interposed 


the defense of contributory negligence to the claim of the adult plain- 
tiff, Frank Piatek, for the expenses incurred by him for the hospital- 
ization and medical care of his son. Contributory negligence is the 
negligence on the part of the person damaged which combining it in 
some degree with the negligence of another, helps in proximately 
causing the damages of which the former complains. 
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As applied to this case contributory negligence connotes 
negligence on the part of both the adult plaintiff, Frank Piatek, and 
the defendant, Government Services, Incorporated, combining the 
proximately result in the damage of which the adult plaintiff, Frank 
Piatek, complains. 

As to the defense of contributory negligence, you are told that 
the burden of proof rests upon the defendant which means that before the 
defense is available to the defendant, the defendant must prove con- 
tributory negligence on the part of the adult plaintiff, Frank Piatek, 
by a preponderance of the evidence. 

As to the defense of contributory negligence you are told that 
the adult plaintiff, Frank Piatek, was under a duty to exercise reasonable 
care, caution, and prudence for the safety of his minor son, Paul Piatek. 
If such adult plaintiff was negligent in some manner and if such negligence 
on his part, contributed in some degree to cause his minor son to be 
injured, and the expenses of his hospitalization and medical care to be 
incurred, he was guilty of contributory negligence within the meaning 
of these instructions and may not recover for the expenses incurred 
by him for the care of his minor son. 

As I have heretofore stated to this jury the defendant has interposed 


the defense of assumption of risk as against the claim of Frank Piatek, 
the adult plaintiff. You are told that if you find that the dangerous 
condition complained of by the plaintiffs did exist and was open and 


apparent or that the adult plaintiff either was aware of or in the 
exercise of due care, should have been aware of its existence and that 
the adult plaintiff nevertheless subjected his minor son to whatever 
danger might have been involved, the adult plaintiff can't because 
you should find for the defendant as against the plaintiff, the adult 
plaintiff, because one who, with full knowledge of the material facts, 
voluntarily places a child of tender years in a position which he knows 
or should know, to be hazardous, may not recover from another for 
any damages or loss of a monetary nature which such adult plaintiff 
may sustain by reason of injuries sustained by such child. 
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An invitee is a person who goes upon the land of another for 
the purpose of there carrying on some transaction for the benefit 
of both parties or for the beaefit of the land owner alone. You are 
told that Piatek's were invitees. Toward an invitee those who have 
joined in the invitation, express or implied, are obliged to exercise 
ordinary care to keep the premises ina condition reasonably safe 
for the invitee and to refrain from active negligence. This duty to 
exercise ordinary care to safeguard invitees, includes the duty to 
protect them against all dangerous conditions, whether permanent or 
temporary and whether made by nature or by man. But the responsibility 
of one having control of the premises is not absolute, it is not that 
of an insurer. 
If there is danger attending upon the entry and if such danger 
arises from conditions not readily apparent to the senses, and 
if the person having control of the premises has actual knowledge of 
them or if they are discoverable in the exercise of ordinary care, it 
is his duty to give reasonable warning of such danger to the invitee. 
The person having control of the premises is not bound to 
discover defects which a reasonable inspection would not disclose and 
he is entitled to assume that the invitee will perceive that which would 


be obvious to him upon the ordinary use of his own senses. In brief, 


there is no duty to give the invitee notice of an obvious danger. 

In the absence of appearances that caution him or would caution 
a reasonably prudent person to the contrary, the invitee has a right 
to assume that the premises he is invited to enter are reasonably 
safe for the purposes for which the invitation is extended. 

While the evidence in this case shows that the defendant, Government 
Services, Incorporated, was not the owner of the land where the accident 
occured. it does show that it was the lawful person having control 
thereof and in rightful possession, its rights and duties toward the 
plaintiff were the same as if said defendant had been both the lawful 
occupant and the owner of the title to the property. 
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A person has a right to assume that others will perform their 
duty under the law and that such other duties are possessed of the 
normal facilities of sight, hearing, and intelligence, and that those 

faculties are being used in the exercise of ordinary care, and 
he has a further right to rely and act on that assumption. 

It is ordinarily necessary to exercise greater care to the pro- 
tection and safety of a young child than for an adult person who possesses 
normal physical and mental faculties. One dealing with children must 
anticipate the ordinary behavior of children. The fact that they usually 
cannot and do not exercise the same degree of prudence for their own 
safety as adults, that they often are thoughtless and impulsive, imposes 
a duty to exercise a proportional vigilance and caution on those dealing 
with children, and from whose conduct injury to a child may result. 

You are further told that in the exercise of ordinary care a 
reasonably prudent person will vary his conduct in direct proportion 
to the danger which he knows or should know to be involved in his 
undertaking. The amount of caution required by the law increases 
with the danger that reasonably should be apprehended. 

In determining whether negligence and proximate cause have been 
proven by a preponderance of the evidence, you should consider all 
of the evidence, bearing upon such question, regardless of who produced 
it. A party is entitled to the same benefit from the evidence that 
favors him when produced by his adversary as when produced by himself. 

In the present action testimony has been read to you by way of 
a deposition. You are instructed that this testimony is entitled to 

the same consideration, the same rebuttable presumption that the 
witness speaks the truth and the same judgment on your ‘part with 
reference to its weight as to the testimony of witnesses who have con- 


fronted you on the witness stand, and you are not to discount it merely 


because it comes to you in the form of a deposition. 
I instruct you that as a matter of law that a child of tender, of 
three years of age, can't be guilty of contributory negligence. Toward 
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an invitee others who have joined in the invitation, express or implied, 
are obliged to exercise ordinary care to keep the premises in a condition 
reasonably safe for the invitee and to refrain from acting negligently. 
That the responsibility of one having control of the premises is not 
absolute, it is not that of an insurer. If there is danger attending upon 
the entry and if such danger arises from conditions not readily 
apparent to the senses, and if the person having control has actual 
knowledge of them, if they are discoverable in the exercise of ordinary care, 
it is the duty to give reasonable warning of such danger to the invitee. 

The person having control is not bound to discover defects 
which reasonable inspection would not disclose, and he is entitled to 
assume that the invitee will perceive that which would be obvious to 
him upon the ordinary use of his own senses. In brief, there is no 
duty to give the invitee notice of an obvious danger. 

In the absence of appearances that caution him or would caution 
a reasonably prudent person to the contrary, the invitee has a right 

to assume that the premises he is invited to enter are reasonably 
safe for the purposes for which the invitation is extended. If you find 
that the condition complained of by plaintiff did exist and was open and 
the pattern or that the adult plaintiff either knew or was aware of or 
in the exercise of reasonable care, should have been aware of its 
existence and the plaintiff nevertheless subjected himself to whatever 
danger that might have been involved, you should find for the defendant 


in this case as to the claim of the adult plaintiff, because one who 
with full knowledge of the material facts, voluntarily places himself 
in a position which he knows or should know, is hazardous, may not 


recover from another for injuries and damages which he may sustain 
by reason of the risk he then encounters because the law requires 
persons to assume the risk in such circumstances. 

The party who asserts the affirmative of any issue must carry 
the burden of proving it. Such burden of proof is satisfied by a 
preponderance of the evidence which, however, is not necessarily 
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determined by the greater number of witnesses testifying to a particular 
state of facts. It means that the testimony on behalf of the party 
carrying the burden must have greater weight in your estimation, have 
a more convincing effect than that opposed to it. If you believe that 

the testimony of any particular essential point is evenly balanced 

then your finding as to that point must be against the party carrying 

the burden of proof. 

You are told that you must weigh and consider this case without 
regard for sympathy, prejudice, or passion, for or against either 
party to the action. In considering whether the adult plaintiff was an 
invitee of the defendant at the time and place of the accident in question, 
even if you should find that he entered the premises of said defendant, as 
an invitee, you should consider further the scope of the invitation 
although the circumstances of the case may sometimes show that an 
invitee did such for a limited purpose only and that his privilege as 
such has certain limitations. 

When such is the case if he goes beyond those limits, if he enters 
parts of the premises or makes some use thereof which is not embraced 
within the scope of his invitation of which a reasonable person has no 
reason to beli¢ve is embraced within the scope of the invitation, he, 


therefore, loses his status as an invitee. 


No inference of negligence whatever arises from the mere 


happening of an accident in this case. ‘You are not to infer from the 
mere fact that an accident happened that some party or any party to 
this action was negligent. On the contrary the legal presumption is 
that reasonable care was exercised by both parties. The burden of 
proof is upon the parties charging negligence to overcome this pre- 
sumption of due care and to overcome it by a preponderance of the 
evidence and prove that the negligence, if existed, was the proximate 
cause of the accident. 

The question to be answered is what conduct could have reasonably 


been expected of a person of ordinary prudence in the operation of the 
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camping facilities. If you find that persons of ordinary prudence 
operating camping facilities acted in the same manner as the defendant 
herein, then you should return -- that one I had denied so forget what 


I just now read. 


You are told there is no duty imposed on the defendant herein 


other than not unnecessarily or unreasonably expose the plaintiff to 
danger. There are certain risks which are natural to the place where 
the accident happened. 

You are told that the primary duty to guard and protect a three- 
year-old child is upon the parents of the child. 

The jury is insturcted that the only duty that the defendant owes 
to the minor plaintiff, Paul Piatek, is the duty to keep, strike that, 
is to keep the grounds in a reasonably safe condition for the purpose 
for which it was intended. In other words the defendant only had an 
obligation to keep its tenting grounds as any reasonably prudent person 
and the defendant is not expected to exercise extreme caution or 
extreme skill in maintaining its facilities but only ordinary prudence. 

You are instructed that a three-year-old child cannot be held 
to be contributorily negiligent as a matter of law because of his tender 
age, but you must expect a three-old-child to act and react to danger 
as any other average three-year-old child. 

If upon the whole case and under these instructions your verdict 
be for Frank Piatek, the adult, acting as next friend of his minor son, 
Frank Piatek, you will allow him and in that fashion, a recovery in 
such sum as will fully and fairly compensate Paul Piatek, the minor 
plaintiff, for the pain and suffering bodily and mentally endured by 
him and proximately caused by the defendants negligence. And if upon 
the whole case and under these instructions you find for Frank Piatek, 
the adult plaintifff, brought in his own behalf, you should allow him a 
recovery in such sum as will fully, fairly compensate him for any 
financial damage or loss such as expenses reasonably and necessarily 
incurred for the hospitalization, the surgical and mental, and medical 
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care of his infant son, Paul Piatek, as shown by the evidence. 

The law makes this jury the sole judges of the credibility of 
the witnesses and the weight you will accord the testimony given by 
them. You should give to each witness that degree of credit and effect 
which, in your honest judgment, you think it ought to have. In coming 
to your conclusion as to what weight shall be accorded the testimony of 
any particular witness, you may and properly should, take into con- 
sideration insofar as you are able to do so, the manner and the appearance 
of the witness when on the stand and whether the testimony of the 
witness be frank and honestly given. Also, the interest or lack of 
interest a witness has in the outcome of the case and whether on 
account of that interest, the witness has colored in any way the testimony 
relating to this jury. If you find that any witness has knowingly testified 
falsely with respect to any matter material to the issues of the case 
and concerning which the witness might not reasonably have been 
mistaken, you may, if you wish, disregard all or any part of the testimony 
of such witness. : 

The jury will take the case. You will retire to your jury room 
and deliberate upon your verdicts. I suggest that proceeding in an 
orderly manner, you first agree upon a foreman, let your foreman be 


your presiding officer. It will be the duty of your foreman as such 


presiding officer, to see to it that every member of the jury has a 


full and free opportunity to express his or her views on any matter 
or question which arises in the course of your deliberations. When 
you have reached your verdicts, you will be brought back to the court 
and there you will first be asked as to how you find for Frank Piatek 
as next friend of his minor son, Frank Piatek, or for the defendant. 
You will after that be asked how you find as to the claim of Frank 
Piatek, the adult who sues in his own behalf for his expenses, and you 
will be asked whether you find for him as plaintiff or for the defendant. 
Let your verdict be announced by your foreman. 7 

Does counsel have suggestions ? 


AT THE BENCH: 
MR. TAUSIG: Your Honor, I do not think you said to them right 


at the end there that the next question, if their verdict is for the 
plaintiff, they will be asked in what amount in each case. 

THE COURT: That is right. 

MR. TAUSIG: Now another thing, Your Honor. Several times 
during the course of the instructions you stated this proposition in 
one form. I know you did not mean to emphasize it at all but I think 
that if it is permitted to stand as it is, that it would be confusing to 
the jury, and I would suggest that this instruction which I have written 
out while you were discussing or giving the instructions, particularly 
because, Your Honor, and I think Mr. Clarke will bear me out on this: 
When you gave the instruction that I requested that a minor child 
three years of age cannot be guilty of contributory negligence, you 
invariably permitted your voice to drop. You corrected that when you 
gave the request by Mr. Clarke. 

THE COURT: I will see if they understand. 

MR. TAUSIG: This is what I think must be given. 

THE COURT: What is that? Will you read it? 

MR. TAUSIG: (Reading:) If you find that a parent was guilty 
of contributory negligence then you are instructed that such contributory 
negligence on the part of the parent does not constitute a bar to 
recovery by the child. Contributory negligence on the part of a parent, 
or one of them, does however, constitute a bar to the claim of either 
parent against the defendant. 


This means that if you find Mr. Piatek was guilty of contributory 


negligence in caring for Paul Piatek, Mr. Piatek's claim for medical 
expenses is barred. But if you find Mr. Piatek guilty of contributory 
negligence, his contributory negligence does not bar Paul Piatek's 
claim for damages to fairly compensate him for Paul's pain and suffering 
and partial temporary disability. 

You stated the second proposition the second time but you have 
never stated the first one affirmatively, namely, the contributory 
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negligence of Mr. Piatek does not consitute a bar to the claim of a minor. 

THE COURT: I think I made it quite plain that the defense of 
contributory negligence and assumption of risk were only against the adult. 

MR. TAUSIG: I do not think that is plain, Your Honor. 

THE COURT: I kinda think it is. I think it would ene 
matters if I said any more about it. 

MR. TAUSIG: Your Honor, you never did state it in that language. 
You stated the second sentence. You did state four or five times that 
contributory negligence on the part of a parent or one of them, however, 
consititues a bar to the claim against one of them but that is not the 


whole instruction. The whole instruction should tell them the contributory 


negligence of the parent does not bar the claim of the child. 

THE COURT: I am satisfied with that whole discussion relating to 
the adult. 

MR. TAUSIG: As I understand you will tell them if they find for 
the plaintiff the next question is in what amount and also you will 
clarify your instruction that a minor three-year-old cannot be held to 
be contributorily negligent. 

MR. CLARKE: I understand I have to take exceptions now or 
be forever barred? 

THE COURT: Yes. 

MR. CLARKE: So with that in mind, I would like to take exception 
to your granting plaintiff's instruction No. 1, directing them that the 
Piatek's were invitees and against the landowners. I have already 
objected to this. Also, Plaintiff's No. 2. 

THE COURT: You admit that in your answer. Did you not 
know that ? 

MR. CLARKE: That the Government Services -- I never admitted 
we were landowners. : 

THE COURT: You admitted that Piatek's were invitees on the land. 

MR. CLARKE: Yes, but I claim they lost that status when he 
wandered 30 feet in back of the tenament. 

THE COURT: Oh, yes. 
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MR. CLARKE: I take exception to your Instruction 2, the sentence 
beginning the duty to exercise ordinary care. This is one that was added. 

THE COURT: Yes. 

MR. CLARKE: I take exception to Plaintiff's instruction 5. Do 
you want me to specify everything? 

THE COURT: I do not think you need to. 

MR. CLARKE: I take exception to not granting my instruction 7. 
I take exception to covering damages twice. You did in the beginning 
when you described the people and told them on what they were suing 
and you did again later. I would like to make one suggestion. If 
you are going to tell them that the plaintiff can recover damages if 


they do not find for the defendant then'they should bring back a money 
judgment. I think you should also tell them the money judgment for 
the adult plaintiff should not exceed $538.00. There has been a lot of 
discussion in the opening and closing statements. 


THE COURT: If I invite them to bring a verdict, I can take care 
of that after the verdict if it is for more than $538.00. 

_ MR: TAUSIG: In view of what you have just stated to Mr. Clarke, 
you didn't want him to specify against each exception to the instruction. 
I will cover this matter to save plaintiffs rights. I urge the same 
objection to the instruction given as requested by Mr. Clarke which 
I had previously stated at the bench in great detail. 

So in other words, those objections which I stated when we were 
settling the prayers and which youhave given over my objection. 

I am going to have to rely here on Mr. Clarke. My associate, 
Mr. Reeves, thinks on various occasions throughout the instructions 

you referred to the plaintiff, adult plaintiff Frank Piatek, and 
to the minor plaintiff as Frank Piatek. The minor plaintiff is Paul 
Piatek. Frank Piatek, Jr. is the one who was on the stand. 

MR. CLARKE: I think there was some confusion. I think if you 
just say the adult plaintiff was Frank and minor was Paul that should 
be sufficient. 

END OF BENCH. OPEN COURT: 
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THE COURT: Counsel have indicated and I think correctly, 
that throughout my charge to the jury, I have referred to the child as 
Frank Piatek, as the minor. Actually his name is Paul, not Frank, 
and I do want that corrected in the minds of the jurors. ; 

Now when you come back if your verdict should be for either the 
claim of the father or for the son, kindly state the amount of your award. 

It was suggested at the bench that perhaps in charging the jury 
I let my voice drop when I was instucting the jury that a child of tender 
years may not be charged with contributory negligence. Tomake 
it certain, you are now told a child of such tender years cannot be 
charged with contributory negligence. 

The jury may retire. 

MR. TAUSIG: Your Honor, I hope you will make it clear to the 
jury that this is not wish, but there are two alternates that have not 
been excused. 

THE COURT: I understand. The jury will retire. 

THE COURT: The alternates will now be excused. Please 
accept my thanksfor your attendance and your services. It was nice 
to have you gentlemen here, please come again. 

(The jury retired at 11:30) 


[Filed January 11, 1961] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 4th day of January, 
1961, before the Court and a jury of good and lawful persons of this dis- 


trict, to wit: 
* * * * tk 


who, after having been duly sworn to well and truly try the issues between 
Frank Piatek in his own right and as Father and next friend of Paul 
Piatek, plaintiffs and Government Services, Inc., defendant, and after 

this cause is heard and given to the jury in charge, they upon their oath 
say this 11th day of January, 1961, that they find for the defendant against 
said plaintiffs. 
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WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiffs its costs of defense. 

HARRY M. HULL, Clerk 


By /s/John J. Flannery 
Deputy Clerk 
By direction of 
Judge F. Dickinson Letts 
N/ 


[Filed January 12, 1961] 


MOTION FOR NEW TRIAL 
Comes now the plaintiff, Frank Piatek, suing on his own behalf, 
and on behalf of his minor child, Paul Piatek, through his attorneys, John 
Geyer Tausig and Sharp and Bogan, and pursuant to Rule 59 of the Fed- 


eral Rules of Civil Procedure, moves this Court for a new trial in the 
above-captioned case and as grounds therefor, refers the Court to the 
attached Memorandum of Points and Authorities and attached Affidavit. 
/s/ John Geyer Tausig 
/s/ Ernest G. Reeves 


SHARP & BOGAN 
By Ernest G. Reeves 


[Certificate of Service] 


[Filed January 12, 1961] 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR NEW TRIAL 
During the course of the Court's instructions to the Jury, the 
Court, on several occasions, stated in substance that if the Jury found 
from the evidence that Frank-Piatek, the parent of the minor’ child, Paul 
Piatek, was guilty of contributory negligence and such negligence was a 
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proximate cause of the injury to Paul Piatek for which damages are 
sought in this action, such contributory negligence on the part of Frank 
Piatek would constitute a bar to the claim of the adult plaintiff against 
the defendant and that, in this event, the verdict of the Jury should be for 
the defendant. 

During the course of the Court's instruction to the Jury the Court 
did not inform the Jury at any time that if the Jury found the plaintiff, 
Frank Piatek guilty of contributory negligence and that such contributory 
negligence was a proximate cause of the injury to Paul Piatek for which 
damages are sought, nevertheless, such contributory negligence did not 
bar the claim of Frank Piatek suing on behalf of his minor child, Paul 
Piatek, to recover for the pain, suffering, and disability of Paul Piatek. 

Therefore, at the conclusion of the Court's instruction, the plaintiff's 
attorneys requested the Court to clarify its instructions by giving plaintiff's 
request No. 11 and tendered the same to the Court for that purpose in the 
handwriting of the plaintiff's attorneys (said document is attached hereto 
as Exhibit "A" in support of this Motion). 

The Court requested plaintiff's attorneys to read the tendered re- 
quest No. 11 to the Court (apparently because the Court could not read 
the plaintiff's attorneys’ handwriting). Plaintiff's request No. 11, as 
tendered, was read to the Court and the Court refused to give such instruc - 


tions to the Jury stating that the Court believed the instructions previously 


given were clear on this aspect of the law. 

The Jury deliberated on this case for two full days and during the 
course of deliberation sent several notes to the Court stating, in substance, 
that the Jury could not agree. When plaintiff's attorney, John Geyer 
Tausig, was so informed by the Court he requested the Court, in Chambers 
and at the Bench, to call the Jury to the Jury box and inform them that if 
they were in disagreement with respect to the meaning of the instructions 
of law given by the Court, and would indicate to the Court what part of 
the instructions they were in disagreement about, the Court had the power 
to reinstruct the Jury with respect thereto in order to clarify the law gov- 
erning the case. The Court declined to do this, stating that while the Jury 
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had on several occasions informed him that it was in disagreement, the 
Jury had not informed the Court specifically that it was in disagreement 
concerning the instruction given by the Court. 

After the Jury returned a verdict for the defendant against Frank 
Piatek suing on his own behalf and against Frank Piatek suing on behalf of 
his minor child, Paul Piatek, plaintiff's attorneys talked with one or two 
members of the Jury and as a result thereof were led to believe that the 
facts stated in the attached affidavit are true and accurate. 

Therefore, plaintiff's attorneys returned to their offices, prepared the 
Affidavit, returned to the courthouse, and, on the same afternoon that the 
verdict was rendered, saw the members of the Jury and attempted to talk 
with them with respect to the matters set forth ‘in the Affidavit. One of 
the members of the Jury refused to talk with the plaintiff's attorneys or to 
look at the affidavit. Six of the members of the Jury willingly signed the 
affidavit before a notary public after carefully reading the Affidavit and 
retaining a copy thereof. The five other members of the Jury refused to 
sign the Affidavit; of these five some stated that they refused to sign be- 
cause they did not want to become reinvolved with the case and others 
gave no reason for their refusal to sign; and one of these five members of 
the Jury refused to sign with the explanation that regardless of whether 
she understood the instructions of the Court as stated in the Affidavit, 
nevertheless her verdict would have been for the defendant. 

For the reasons above stated plaintiff believes, in the interest of 
justice, the Court should grant a new trial of this cause of action. 

Respectfully submitted, 
/s/ John Geyer Tausig 
/s/ Ernest G. Reeves 


SHARP & BOGAN 
By Ernest G. Reeves 


[Filed January 12, 1961] EXHIBIT A 


Plaintiff's Request No. 11 
If you find that a parent was guilty of contributory negligence, then 
you are instructed that such contributory negligence on the part of the 
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parent does not constitute a bar to recovery by the child. Contributory 
negligence on the part of a parent, or one of them, does, however, con- 
stitute a bar to the claim of either parent against the defendant. 

This means that if you find Mr. Piatek was guilty of contributory 
negligence in caring for Paul Piatek, the Piatek's claim for medical 
expenses is barred. But if you find Mr. Piatek guilty of contributory 
negligence, his contributory negligence does not bar Paul Piatek's claim 
for damages to fairly compensate him for Paul's pain and suffering and 
partial temporary disability. 


[Filed January 12, 1961] 
AFFIDAVIT 
We, the undersigned members of the Jury in the above-captioned 


case, having just rendered a verdict for the defendant against the plaintiff, 
Frank Piatek, in his own right, and against the plaintiff, Frank Piatek, 
on behalf of his minor son, Paul Piatek, first having been duly sworn under 


oath, depose and state that: 

From discussions which took place in the jury room it was apparent 
that each member of the Jury understood from the instructions of the 
law given by the Court that if the Jury found Frank Piatek guilty of 
contributory negligence, such finding not only precluded a verdict in 
favor of Frank Piatek on his own behalf, but also precluded a verdict for 
Frank Piatek suing on behalf of his minor son, Paul Piatek; that from the 
commencement of the Jury's deliberations each member of the Jury ex- 
pressed the opinion that the defendant's negligence proximately caused 
the injury to Paul Piatek, but seven members of the Jury were of the 
opinion that Frank Piatek's contributory negligence was also a proximate 
cause of the injury to Paul Piatek; and that after two full days of delibera- 
tion the seven members of the Jury having such opinion persuaded the other 
five members of the Jury that this was a proper conclusion from the evi- 
dence; and that when the Jury was unanimous in the opinion that Frank 
Piatek was guilty of contributory negligence, the Jury agreed to return a 
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verdict against Frank Piatek suing on behalf of his minor child, Paul 
Piatek, only because each member of the Jury understood from the Court's 
instruction that such contributory negligence on the part of Frank Piatek 
precluded a verdict in favor of Frank Piatek suing on behalf of his minor 
child, Paul Piatek. 

/s/ Jonathan Boyd 

/s/ Joseph A. Mason 

/s/ Freda F. Burson 

/s/ Shirley Katzin 


/s/ Mary M. Kydd 
/s/ Julia B. Black 


[Jurat 11th day of January, 1961] 


[Filed January 18, 1961] 
OPPOSITION TO MOTION FOR NEW TRIAL 
Comes now the defendant, Government Services, Inc., by and 
through its counsel and opposes the motion for a new trial and as grounds 
thereof refers the court to the attached memorandum of points and au- 
thorities made a part hereof. 
GALIHER & STEWART 


By /s/ William H. Clarke 
1215 Nineteenth Street, N.W. 
Washington 6, D.C. 
FEderal 7-8330 
Attorneys for Defendant 


[Certificate of Service] 


[Filed January 18, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 
MOTION FOR A NEW TRIAL 
The plaintiffs sole ground in requesting a new trial is that the court 
in instructing the jury that even if the adult male, the father, were guilty 
of contributory negligence that this would not bar the jury in finding in 
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favor of the infant plaintiff because the infant plaintiff could not be 
guilty of contributory negligence due to his age. 

The plaintiff submitted ten instructions to the court and after amend- 
ments thereto read then most of them. Request No. 10 which was read 
to the jury by the plaintiff is as follows: 

"] instruct you as a matter of law that a child of three years 

of age cannot be guilty of contributory negligence." 

The defendant tendered several instructions on the same subject 

matter. Defendant's instruction no. 2 as amended read as follows: 

"If you find that the condition complained of by the plaintiff did 
exist and that the adult plaintiff either was aware of it or in the 
exercise of reasonable care should have been aware of its ex- 
istence, and that plaintiff nevertheless subjected himself to what- 
ever danger might have been involved, you should find for the de- 

fendant in this case as to the claim of the adult plaintiff because 

one who with full knowledge of the material facts, voluntarily 


places himself in a position which he knows or should know is 


hazardous may not recover from another for injuries or damages 

which he may sustain by reason of the risk he then encounters. 

The law requires persons to assume risk in such circumstances.” 

Defendant's instruction no. 11 read as follows: 

"T instruct you that a three-year-old child cannot be held to be con- 
tributorily negligent as a matter of law because of his tender age, 
but you must expect a three-year-old child to act and react to 
danger as any other average three-year-old child." 

After the instructions to the court the plaintiff then attempted to 

introduce some handwritten instruction. 

The court allowed the plaintiff to read the instruction to the court 
but stated that it would have to be typewritten for the court to further 
consider it. 

Plaintiff's handwritten request was never marked or identified in 
evidence and a copy was never furnished the defendant's counsel. The 
court ruled at the time that it had properly covered the subject matter 
and that the requested instruction was not properly presented in writing. 
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We have several cases in the District of Columbia to the effect 
that a refusal to give a requested charge was held not to be error where 
the charge given in substance by the court covered the requested charge. 
Nunam v. Tumberlake, 66 U.S. App. D. C. 150, 85 F.2d 407, McCartney 
v. Holmquist, 70 U.S. App. D.C. 334, 106 F. 2d 855, B & O Railroad v. 
Corbin, 73 App. U.S. App. D.C. 334, 118 F. 249, Thomas V. USS., 74 
U. S. App. D. C. 169, 121 F. 2d 905, Lippman v. Williams, 79 D.C. 

334, 147 F. 2d 150. 

The second point that seems to arise in this case is the fact that 
plaintiff's counsel has secured an affidavit signed by several members of 
the jury that would tend to impeach their verdict. 

I am sure that the court will recall that after the jury returned a 
verdict in favor of the defendant that the plaintiff asked that the jury be 
polled and each juror in turn was polled as to how he found with respect 
to each party plaintiff. 

As I recall, one or two jurors had to repeat their verdicts because 
they could not be heard properly, but all twelve of them stated that they 
found for the defendant as to each of the plaintiff's claims. The result of 
polling a jury is to eliminate the previously profit verdict and to substi- 
tute the individual verdict of each member of the jury. 2300 Restaurant, 
Inc. v. Cavell, 143 A. 2d 637. It has been held that it is improper to per- 


mit counsel to interpose and question the reasons and motives of jurors 


in changing their minds upon polling a jury. Bruce v. Chestnut Farms - 


Chevy Chase Dairy, 75 U.S. App. D. C. 192, 126 F. 2d 224. 

Once properly rendered, however, and there is not question raised 
by the plaintiff that the jury was properly polled, the jury verdict stands. 
Needless to say, a juror cannot impeach his own verdict and the only ver- 
dict that remains is that that was orally announced, received and recorded. 

These rules were laid down for us in the case of Freid v. McGrath, 
77 U.S. App. D. C. 385, 135 F. 2d 833. The court there stated: 

"But where the mistake (in rendering a jury verdict) is latent 

in and not apparent on the face of the verdict it is sometimes prop- 

er to receive the affidavit of the jurors to ascertain their true 
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verdict although great cautions should be exercised in the use of 
such affidavits, there is no inflexible rule against their use especial- 
ly when they are offered by not for impeachment of the verdict but 
rather for ascertainment of the.true verdict." (Emphasis supplied) 
It is part of the public law that a juror cannot impeach his verdict. 
This was recognized in the case of Mattice v. Maryland Casualty Com- 
pany, 5 F. 2d 233, when the District Court judge ruled: _ 
‘It is likewise fundamental that a jury may not impeach his 
verdict." 
The judge went on to deal in that case with the fact that once the jury was 
discharged it had no further duties with respect to the case and the court 
could not reconvene the jury, having discharged them. 
A somewhat similar situation has been presented to our Supreme 
Court of the United States in the case of McDonald and the U.S.F. & G. 
Company v. Pless, 238 U.S. 264, wherein the court stated that they rec- 
ognized the same public policy which had been declared in a North Caro- 
lina Court and also those in England and in most of the American States: 


For while by statute in a few jurisdictions, and by decisions 


in others, the affidavit of a juror may be received to prove the 
misconduct of himself and his fellows, the weight of authority is 
that a juror cannot impeach his own verdict. The rule is based on 
controlling considerations of a public policy which in these cases 
choses the lesser of two evils. When the affidavit of a juror, as 
to the misconduct of himself or the other members of the jury, is 
made the basis of a motion for a new trial, the court must chose 
between redressing the injury of the private litigant and inflicting 
the public injury which would result if jurors were permitted to 
testify as to what had happened in the jury room.” 

And the court went on to state: 

. But let it once be established that verdicts soluably made 
and publicly returned into court can be attacked and set aside on 
the testimony of those who took part in their publication and all 
verdicts could be and many would be followed by an inquiry in the 
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hope of discovering something that might validate the finding. 
Jurors would be harrassed and beset by the defeated party in an 
effort to secure from them evidence of facts which might establish 
misconduct sufficient to set aside a verdict. If evidence thus se- 
cured could be then used, the result be to make what was intended 
to be a private deliberation, the constant subject of public investi- 
gation ---- to the destruction of all frankness and freedom of dis- 
cussion and conference.” 

The court went on to say that a change in the rule would 

"Open the door to the most pernicious arts and tampering with 
jurors" 

The practice would be replete with dangerous consequences, it would lead 
to the grossest fraud and abuse and no verdict would be safe. The court 
concluded by saying: 

"The losing party cannot in order to secure a new trial, use 
the testimony of jurors to impeach their verdict." 

Numerous jurisdictions have adhered to this ruling, U.S. v. Acres of Land, 
52 F. Supp. 212. 

"Because of public policy a juror is not admitted to impeach 

his own verdict nor to testify to his own misconduct." 
That case stated: 

"Motives and influence which effected the deliberation of a 
juror are inadmissible either to impeach or to support a verdict. 
The evidence of jurors as to things that occurred inside the jury 
room may not be given. What occurred there is sacred." 

The court stated: 

"Great care and constant vigilence are exercised to prevent 
extraianeous and outside influences, and equal respect for the 
verdict after rendition insofar as jury room deliberations are 
concerned is necessary." 

Likewise, the case of Gramling v. Food Machinery and Chemical 


Corporation, 151 F. 2d 853 and Shelton v. Southern Railroad Company 


255 F. Reporter 182 and Consolidated Rendering Company v. New Haven 
Hotel Company, 300 F. Reporter, 627. 
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In the latter case the court said: 

"Accordingly, today it is universally held that a verdict cannot 
be effect, either favorably or unfavorably by the following circum- 
stances: that one or more of the jurors misunderstood the court's 
instructions... ." 

In fact, the State of West Virginia went so far as to state that affi- 
davits of a juror should not be received to impeach a verdict, Miller v. 
Blue Ridge Transport Company, 15 S.E. 2d 400, 123 W.V. 428. 

In conclusion, counsel for the defendant believes that the court did 
fully instruct the jury that a three-year-old could not be held guilty of 
contributory negligence and that the charges given were proper and that the 
jury at no time sought advice from the or asked the court to repeat any 
sections of the charges given, and therefore the motion for a new trial 
should be denied and the verdict which the jury labored over for two 
days should be upheld. 


/s/ William H. Clarke 


[Filed January 26, 1961] : 
ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon consideration of the motion filed hereby by plaintiffs, for a 
new trial, it is this 26th day of January, 1961, ordered that said motion 
be, and the same is hereby overruled. 
HARRY M. HULL, Clerk 
By /s/ John J. Flannery 
Deputy Clerk 
By direction of 
F. Dickinson Letts 
JUDGE 
/N 


32 


[Filed February 1, 1961] 
NOTICE OF APPEAL 
Notice is hereby given that Frank Piatek, in his own right and as 
father and next friend of Paul Piatek, a minor, plaintiff above named, 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the order denying plaintiff's motion for a new trial, entered 
in this action on January 26, 1961. 
SHARP & BOGAN 
By /s/ Ernest G. Reeves 


Attorneys for Appellant 
1108 - 16th Street, N.W. 
Washington, D. C. 


[Filed March 1, 1961] 


LETTER ADDRESSED TO JUDGE LETTS FROM J. L. SKOGGS 
DATED JAN. 11, 1961 


[C.A. 1605-57, Piatek, et al, v. 
Government Services Inc. 


Let this be filed. 
March 1, 1961 /s/ F. Dickinson Letts 
Judge J 
My dear Judge Letts: 
The Attorney for Plaintiff in Piaschek Vs. G.S.I. is attempting 
to overthrow our verdict by pursuing and questioning certain jurors. 
The verdict was arrived at fairly - no coercion, no pressure. 
In fact extreme precautions were taken to arrive at a unani- 
mous verdict without arousing emotions or sympathy. 
What right has Mr. Tausig to doubt the august judgment of the 
Court. 
He attempted to catechize me in the courtroom. He pursued 
the jurors to the juror's room and continued to harass us there. 
All of this is an attempt to cloud the august judgment of the 
Court. 
Best wishes to you, Judge. 


/s/ J. Lewis Skoggs 
Jan 11-61 
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[envelope - postmarked Jan. 11, 1961, 11:30 p.m. , Washington, 31, D.C. 


Addressed: F. Dickenson Letts, Judge US District Court For 
District of Columbia, Constitution Ave & John Marshall Pl. 
Washington, D. C.] 


[reverse side - J. L. Skoggs, 1841 Columbia Rd. N.W., Washington 9, D. C. 


C. A. 1605-57, Piatek, et al, v. Government Service Inc. 
Let this be filed. 


March 1, 1961 /s/ F. Dickinson Letts 
Judge J 


[Filed April 19, 1961] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


FRANK PIATEK, in his own right and as 
father and next fried of PAUL PIATEK, 


Plaintiffs 
vs. 
GOVERNMENT SERVICES, INC., 
Defendant 


NO. 16,323 


oe 08 08 2h se cf ce of 


STATEMENT OF POINTS UPON WHICH APPELLANTS INTEND TO RELY 


1. The District Court erred in denying the plaintiffs" motion for a 
new trial. 

2. The District Court erred in its instructions to the jury, to the 
harm of the plaintiffs. 

3. The District Court erred in refusing to consider the affidavits 
of six of the jurors that they arrived at their verdicts on the basis of a 
mistaken understanding of the instructions to the Court. 


SHARP & BOGAN 
Attorneys for Appellants 
1108-16th Street, N.W. 
Washington 6, D.C. 


By /s/ Ernest G. Reeves 
[Certificate of Service] 
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APPELLANTS’ DESIGNATION OF THE CONTENTS 
OF THE JOINT APPENDIX 

In accordance with Rule 16(b), appellants propose to print the 
following parts of the record in the joint appendix. This designation 
shall be a part of the record on appeal. 

1. The complaint. 

2. The answer. 

3. The pre-trial order. 

4. Plaintiffs’ request No. 2 for instructions to the jury, as original- 
ly submitted. 

5. That portion of the transcript, beginning with conversation at 
the bench immediately preceding the charge to the jury and running 
through the polling of the jury. 

6. The verdict. 

7. Motion for a new trial, including memorandum of points and 
authorities and affidavits of jurors. 

8. The opposition to the motion for a new trial, with the memoran- 
dum of points and authorities in opposition. 

9. Order denying a new trial. 

10. Notice of appeal. 
11. Statement of points. 
12. Designation of contents of joint appendix. 
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UNITED STATES COURT OF APPEALS. 
For The District Of Columbia Circuit 


No. 16,323 


FRANK PIATEK, et al., 
Appellants, 


Vv. 


GOVERNMENT SERVICES, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


The Appellants, plaintiffs below, have noted this Appeal from an 
Order dated January 26, 1961, denying their Motion for a new trial 
(J.A. 31-32). The jurisdiction of this Court for the purpose of reviewing 
the above Order is admitted. : 


2 
STATEMENT OF THE CASE 


The Appellee, Government Services, Inc., the defendant below, 
operates a motor court and camping area near Haines Point in the Dis- 
trict of Columbia. The Piatek family (the plaintiffs below) rented space 
in the motor court for the purpose of erecting their tent. The minor 
Appellant (Paul) was injured the day after his family had rented space 
for their tent, when he fell into an alleged depression or trench behind 
the tenting area. A suit was filed alleging that the Appellee negligently 
maintained the camping area. The case was tried for three full days 
and the question of whether Appellee negligently maintained the camping 
area was submitted to a jury, along with the further question of whether 
or not the adult plaintiff was contributorily negligent, and the further 
question of whether there was assumption of risk involved. After two 
whole days of deliberation, during which time the jury did not ask for 
further instructions, the jury returned a verdict in favor of the defendant. 
The plaintiffs thereupon requested that the jury be polled and the Court 
polled each individual juror. Each individual juror then rendered his 
finding for the defendant as to each of the two plaintiffs. The adult plain- 
tiff, Frank Piatek, had a claim for the medical expenses of the minor and 
another claim on behalf of the minor plaintiff for pain and suffering. 


The plaintiffs then filed a Motion for a new trial, and attached to 
the Motion an Affidavit signed by six jurors (J.A. 25-26). The Foreman 
of the Jury, in the meantime, had written a letter to the trial judge stating 
that counsel for the plaintiffs, the Appellants herein, "had harassed the 
jurors” and were "attempting to overthrow the jury verdict" by question- 
ing the jurors (J.A. 32-33). 


Opposition to the Motion was filed by Appellee (J-A. 26 through 31) 


and the Court, on January 26, 1961, signed an Order overruling the 
Motion for a new trial (J.A. 32). 


3 
SUMMARY OF ARGUMENT 


1. The Court did not commit error in refusing to read a hand- 
written instruction tendered by the plaintiffs because the requested 
charge was given in substance by the Court. 


2. The Court ruled correctly in denying plaintiffs’ Motion for a 
new trial, because the jury verdict cannot be attacked by the fact that 


one or more jurors misunderstood the Court's instructions. 


3. The Appellants attempt to raise issues on appeal other than 
those from which they appealed. The issues attempted to be raised at 
this time were either corrected by the trial judge at the request of 
plaintiffs' counsel before the jury withdrew, or plaintiffs’ counsel failed 


to object to them, or to take any exception to them, and allowed the case 


to go to the jury. 


ARGUMENT 
I. 


In order to determine whether or not the trial court ruled correctly, 
one must read the charge as a whole to determine the impression con- 
veyed to the jury, Danzansky v. Zimbolist, 70 App. D.C. 234, 105 F.2d 
457. The Court's refusal to give a requested charge has been held not 
to be error where the charge given in substance by the Court conveyed 
the requested charge. We have several cases in the District of Columbia 
to that effect: Nunan v. Timberlake, 66 App. D.C. 150, 85 F.2d 407; also 
McCartney v. Holmquist, 70 App. D.C. 334, 106 F.2d 855; B & O Railroad 
v. Corbin, 73 App. D.C. 334, 118 F.2d 9; Thomas v. U.S., 74 App. D.C. 
167, 121 F.2d 905; Lippman v. Williams, 79 U.S. App. D.C. 334, 147 F.2d 150. 


The principal contention of the plaintiff appears to be that the trial 
court did not distinguish between the rights of the adult plaintiff and the 
minor plaintiff. These distinctions were made in the Court's charge. 
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(a) On page 9 of the Joint Appendix the Court pointed 
out the defenses that applied to the minor plaintiff and the 
defenses that applied to the adult plaintiff. 


(b) At the bottom of page 9 and the top of page 10 of 
the Joint Appendix the Court pointed out what each of the 
two plaintiffs might anticipate recovering should the finding 


be in their favor. 


(c) On page 10 of the Joint Appendix the Court pointed 
out that the doctrine of contributory negligence and assump- 
tion of risk applied to the adult plaintiff only. 


(d) Throughout pages 10 and 11 of the Joint Appendix 
the Court referred to the contributory negligence doctrine 
as applying only to the adult plaintiff, Frank Piatek. 


(e) The Court further instructed the jury, page 13 of 
the Joint Appendix, "that a child of tender, of three years 
of age, cannot be guilty of contributory negligence". 


(f) Again on page 14 of the Joint Appendix the Court 
instructed the jury with respect to the adult plaintiff as 
distinguished from the minor plaintiff by using the word 
"adult" plaintiff. 


(g) On page 16 of the Joint Appendix the Court again 


instructed the jury that a three-year-old child cannot be 
held to be contributorily negligent as a matter of law, 


because of his tender age. 


It is the position of this Appellee that the instructions to the jury 
clearly charged them with respect to the law as to both the adult and the 
minor plaintiffs, and the charge read as a whole will convey that impres- 
sion to the jury. It therefore was not error to refuse to grant plaintiffs’ 
handwritten Instruction No. "1" (J.A. 24-25), because as the Court said: 
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(a) "I think I made it quite plain that the defense of 
contributory negligence and assumption of risk were only 
against the adult". (J.A. 19) 


(b) The Court further said: "I think I would compli- 
cate matters if I said any more about it”. 


(c) And still further on the same page the Court 
said: "Iam satisfied with that whole discussion relating 
to the adult". 


This is further borne out by the fact that the jury was locked up for 


two full days and at no time did they request any further instructions 


from the Court. 


0. 


Possibly the most serious thing that occurred after the rendering 
of the verdict in the above matter is the fact that counsel approached the 
jurors who had just returned a verdict and secured from some of them 
an affidavit to the effect that they wanted to impeach their own verdict 
(J.A. 25-26). As opposed to this, however, the Foreman of the Jury 
voluntarily wrote a letter addressed to the trial judge (JA. 32-33) in 
which he stated that counsel "was attempting to overthrow our verdict 
by pursuing and questioning certain jurors". The Foreman further said 
he "attempted to catechize me in the court room. He pursued the jurors 
to the jurors’ room and continued to harass us there". It should be 
pointed out at this time that when the verdict in favor of the defendant 
was announced, counsel for the plaintiffs below had each individual juror 
polled as to each of the plaintiffs and all twelve of them stated that they 
found for the defendant below as to each of the plaintiff's claims. 


The result of polling a jury is to eliminate a previously proffered 
verdict and to substitute the individual verdict of each member of the 
jury, 2300 Restaurant, Inc. v. Cavell, 143 A. 2d 637. It has been held 
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that it is improper to permit counsel to interpose and question the 


reasons and motives of jurors in changing their minds upon polling the 


jury, Bruce v. Chestnut Farms-Chevy Chase Dairy, 75 U.S. App. D.C. 
192, 126 F.2d 224. 


Once properly rendered, the jury verdict stands, and a juror can- 


not impeach his own verdict. 
8 Wigmore, Evidence (3d ed. 1950), § 2349, states: 


"Accordingly, it is today universally agreed that on a 
motion to set aside a verdict and grant a new trial, the 
verdict cannot be affected either favorably or unfavorably 
by the circumstances; ... that one or more jurors mis- 
understood the judge's instructions.” 


The trial court was correct, according to Wigmore, in denying the Motion 
for a new trial filed by plaintiffs based on the affidavit secured from the 


jurors. 


The case of Freid v. McGrath, 77 U.S. App. D.C. 385, 135 F.2d 833, 
cited by the Appellants, has some rather pertinent language in it bearing 
on the same subject. 


‘The rules of law that will govern the exercise of the 
District Court's discretion may be stated, briefly, as fol- 
lows: Where the jury's error is patent on the face of the 
verdict, the Court should so amend the verdict as to make 
it conform to correct legal principles. But where the mis- 
take is latent in and not apparent on the face of the verdict, 
it is sometimes proper to receive the affidavits of the 
jurors to ascertain their true verdict. Although great 
caution should be exercised in the use of such affidavits, 
there is no inflexible rule against their use, especially 
when they are offered, not for impeachment of the verdict 
but rather for ascertainment of the true verdict." 


In the Freid case (supra), the question involved was whether or not the 


jury meant to return a verdict of $850 for the plaintiffs, or of $425 inas- 
much as there were two defendants. It is to be pointed out that there is 

no patent or latent error in the verdict returned by the jury below in the 
present case. There is also no question as to what their true verdict 
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was. Ina dissent written by Judge Edgerton in the Freid case, he stated 
as follows: 


"It seems likely that a general verdict often reflects 
a jury's misunderstanding or perversion of a judge's in- 
struction. This may be a sufficient reason for frequent use 
of special verdicts or interrogatories under Federal Rules 
of Civil Procedure, Rule 49, 28 U.S.C.A. following Section 
723(c). It is not a sufficient reason for turning a general 
verdict into a special one by probing a jury's mental 
processes after a trial is over." 


The Appellants in the case for consideration by this Court have 


attempted to probe the jury's mental processes. 


In the case of Southern Pacific Company v. Klinge, 65 F.2d 85, the 
Court stated at p. 88: 


"The trial court denied the motion for a new trial on 
the ground that public policy does not permit of an explora- 
tion of the happenings in a jury room except within 
‘greatest and most important cases’, of which this was not 
one ... The motion is addressed to the sound discretion 
of a trial court, and its action thereon will not be disturbed 
except where there is an abuse of discretion . . . a losing 
party may not in any type of case, explore a juror's mind 
for the purpose of demonstrating his vote resulted from a 
misconception of the evidence or a misunderstanding of a 
charge or from prejudice. If a juror reached a conclusion 
on evidence presented for his consideration, his conclusion 
cannot be dissected. For such a purpose no evidence is 
competent, be it that of a juror or an outsider to whom the 
juror disclosed his innermost thoughts. Proof of sucha 
fact is excluded for at least two reasons: first, because 
there would be no end to litigation if verdicts could be set 
aside because one juror did not correctly understand the 
law or accurately weigh the evidence; second, the proof of 
his mental process is locked in the breast of the juror and 
is not capable of refutation or corroboration. The question 
here and in most cases, goes not to the manner of proof but 
to the materiality of facts sought to be proven. The deliber- 
ations of a jury must not be deflected by outside considera- 
tions and the duty rests upon the trial court to see to it that 
verdicts are not so deflected. The discharge of that duty 
will often times be difficult and delicate. If the jury system 
is to last, it is important that verdicts not be set aside for 
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trifling reasons; of still greater importance is it that a 

jury's verdict, although misguided, shouldbe a verdict 

on the law and the evidence.” 
In the Southern Pacific case a juror had learned that an offer of settle- 
ment of $20,000 had been made. While the jury was still deliberating 
over its verdict, one juror went out and verified the fact that an offer 
had been made. He then returned to the jury room and the jury there- 
upon returned a verdict for the plaintiff in the amount of $27,000. That 
is why the verdict in this particular case was reversed, although the 
Court's thinking was as noted above. 


Once a jury has been discharged, it has no further duty with respect 
to the case, and the jury might easily be persuaded by any one to sign 
affidavits or statements upon further reflection, argument or harass- 


ment by counsel or any one else. 


The Supreme Court, in McDonald and U.S.F. & G. Company v. 
Pless, 238 U. S. 265, 59 L.Ed. 1300, 35 Sup. Ct. 783, stated as follows: 


"For while by statute in a few jurisdictions, and by decisions 
in others, the affidavit of a juror may be received to prove 
the misconduct of himself and his fellows, the weight of 
authority is that a juror cannot impeach his own verdict. 
The rule is based upon controlling considerations of a pub- 
lic policy which in these cases chooses the lesser of two 
evils. When the affidavit of a juror as to the misconduct of 
himself or the other members of the jury is made the basis 
of a motion for a new trial, the court must choose between 
redressing the injury of the private litigant and inflicting 
the public injury which would result if jurors were permitted 
to testify as to what had happened in the jury room." 


And the Court went on to state: 


 _ . But let it once be established that verdicts solemnly 
made and publicly returned into court can bé attacked and 
set aside on the testimony of those who took part in their 
publication and all verdicts could be, and m&ny would be 
followed by an inquiry in the hope of discovering some- 
thing which might invalidate the finding. Jurors would be 
harassed and beset by the defeated party in an effort to 
secure from them evidence of facts which might establish 
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misconduct sufficient to set aside a verdict. If evidence 
thus secured could be thus used, the result would be to make 
what was intended to be a private deliberation the constant 
subject of public investigation . . . to the destruction of all 
frankness and freedom of discussion and conference." 


Likewise, the case of U. S. v. Acres of Land, 52 F. Supp. 212, stated: 


"Because of public policy, a juror is not permitted to impeach 
his own verdict nor to testify to his own misconduct. 
Motives and influences which affect the deliberation of a 
juror are inadmissible, either to impeach or to support a 
verdict. The evidence of jurors as to things that occurred 
inside the jury room may not be given. What occurred 
there is sacred . . . Great care and constant vigilance are 
exercised to prevent extraneous and outside influences. 
And equal respect for the verdict after rendition insofar as 
jury room deliberations are concerned is necessary.” 


Likewise, the following cases: Gramling v. Food Machinery and Chemical 
Corporation, 151 F. Supp. 853; Shelton v. Southern Railroad Company, 255 
F. 182; Consolidated Rendering Company v. New Haven Hotel Company, 
300 F. 627. In the last-named case the Court said: 
"Accordingly, today, it is universally held that a verdict 
cannot be affected, either favorably or unfavorably, by the 


following circumstances: that one or more of the jurors 
misunderstood the Court's instructions . . .”. 


This case quotes Wigmore, Evidence, which I have cited above. 


Even assuming that the Affidavit is admissible, as Judge Berger 
indicated in the case of Klimes v. U.S., 105 U.S. App. D.C. 23. 
263 F.2d 273, and further assuming that the facts as alleged in the affi- 
davit are true, they do not require that the verdict rendered by the jury 
be disturbed. 


We must then apply the rule as laid down by Wigmore as cited 
above, and as adopted by this Court in the Klimes case, that is, that the 
verdict cannot be affected, either favorably or unfavorably, by the cir- 
cumstances . . . that one or more jurors misunderstood the judge's 


instructions. 
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I. 


A. Appellants in their brief would try to lead you to believe that 
there was utter confusion in the courtroom during the judge's charge. 


This is not true; it is not borne out by the record; and it is unfair. The 


judge did, on one occasion at the very beginning of his charge, refer to 
Paul Piatek incorrectly (J.A. 8). It is to be noted, however, that the 
judge did correctly outline the parties when beginning his charge (J.A. 8). 


When this fact was called to the Court's attention (J.A. 20), by counsel 
representing the Appellants, the Court instructed the jury as follows: 
"Counsel has indicated, and I think correctly, that throughout 

my charge to the jury, I have referred to the child as Frank 

Piatek as a minor. Actually, his name is Paul, not Frank, 

and I do want that corrected in the minds of the jury.” 

Here again the charge must be read as a whole to determine the 
impression conveyed to the jury, and lam sure that the Court will realize 
that after three days of testimony the jurors certainly had the parties 


firmly fixed in their own minds. 


B. The Appellants also complain now that the Court gave the same 
instructions twice (J.A. 11 and 14); but at the time the charge was given, 
counsel made no objection. Counsel was given an opportunity to come to 
the bench and offer any suggestions he might have (J.A. 17). In reading 
what transpired at the bench (J.A. 18, 19, 20), nowhere do I find counsel 
making any objections about this point or taking any exceptions thereto, 
and, therefore, he has waived any objection now. Cassell v. Howard 
Union, 316 U. S. 675, 86 L.Ed. 1749, 62S. Ct. 1046. . It so happened that 
when plaintiffs tendered Instruction No. 2 (J.A. 2) many corrections and 
deletions had to be made. The defendant entered a somewhat similar 
Instruction (No. 1). Defendant's Instruction No. 1 was taken from the 
Revised Standardized Jury Instructions. It was because of this difficulty 
that the plaintiffs' Instruction was read as they wanted it read and the 
defendant's Instruction was read as he suggested. 
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C. Appellants also complain that the judge started to read a re- 
quested Instruction that he had denied. In fairness to the Court I set forth 
what followed: | 

"If you find a person of ordinary prudence operating camping 
facilities would act in the same manner as the defendant 

therein, then you should return .. . that one I have denied, 

so forget what I now read." 

It is felt that the judge adequately struck the one sentence that he had 
repeated from the minds of the jury, and again counsel did not make men- 
tion of this, object to it, or take any exception to it when called by the 
Court to the bench to do so. 


D. Counsel is now attacking the age, or some unknown infirmity, 
of the Court, and makes the bold statement that the judge was "not 
physically able to instruct the jury in the law of this case.” The record 
does not bear this out. This is a personal attack upon the judge; he is not 
here to defend himself. Counsel did not make any objection or take any 
exception to the record or make note of the judge's inability to instruct 
the jury, although he had plenty of opportunity to do so. Further, this 
point was not raised on the Motion for a new trial. Donovan v. Brown, 
75 U.S. App. D.C. 93, 124 F.2d 295. 


E. There was a suggestion that the judge had let his voice drop, 
and this the judge corrected (J.A. 21). 


"It was suggested at the bench that perhaps in charging the 
jury I let my voice drop and I was instructing the jury that 
a child of tender years may not be charged with contributory 
negligence. To make it certain you are now told thata 
child of such tender years cannot be charged with contribu- 
tory negligence." 


The effect of this was in fact to tell the jury twice that a child of tender 
years could not be charged with contributory negligence, which is the 
very point that Appellants state the Court did not make in the first place. 
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F. Appellants also referred to a Revised Standardized Jury Instruc- 
tion, but again this was not made the subject of any motion for a new trial, 
no exception was taken, no objection was made, and this appeared in the 
record for the first time in Appellants' brief. 


CONCLUSION 


The Appeal in this case clearly points out why it is improper to 
invade the thinking of the jury. There would be no end of litigation if this 
practice were allowed to continue. Jurors would be harassed and con- 
fused. It would possibly reach to the level where judges would be sub- 
jected to personal attacks such as has been done in this case, all in an 


effort to secure reversal of an adverse verdict. 


The record will clearly show that there was no "confusion" attendant 
upon the trial of this case, that the jury was properly instructed, and that 


the charge, when read as a whole, was fair and reasonable. It is to be 


pointed out that the trial court had an opportunity to review the entire 


matter when the Motion for a new trial was before it; and, in the sound 
discretion of that Court, that Motion was denied. There has been no show- 
ing of any abuse of discretion, and none is charged. The Motion was 
correctly ruled upon and this Court should sustain the verdict. 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
WILLIAM H. CLARKE 


1215 - 19th Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellee 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,323 


FRANK PIATEK, et al., 
Appellants, 


Vv. 


GOVERNMENT SERVICES, INC., 
Appelle. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


THE DISTRICT COURT ERRED IN REFUSING TO GIVE AN 
INSTRUCTION REQUESTED BY APPELLANTS AT THE END 
OF THE COURT'S CHARGE, WHICH WOULD HAVE CLEARLY 
DISTINGUISHED BETWEEN THE RIGHTS OF THE ADULT 
PLAINTIFF AND THE RIGHTS OF THE INFANT PLAINTIFF 


The appellee contends that the Court below did not err in refusing 
appellants' requested Instruction No. 11 (J.A. 24) and cites as authority 


for this contention the Court's own explanation for so ruling. It is indeed 
startling to see the argument advanced that the authority for a court's 
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rulings on requested instructions are the court's own self-serving state- 
ments. Appellee lists various instances, selected out of context, where 
he contends the Court distinguished between the rights of the infant ap- 
pellant and the adult appellant. However, as appellants have heretofore 


argued and as appellee admits in the opening sentence of his argument, 


"In order to determine whether or not the trial court ruled correctly, 
one must read the charge as a whole to determine the impression con- 
veyed to the jury, Danzansky v. Zimbolist, 70 App. D.C. 234, 105 F. 2d 
457 (1939). Reading the charge as a whole reveals a series of revers- 
ible errors committed by the Court which made it impossible for the 
jurors to distinguish between the rights of the infant appellant and the 
adult appellant in this case. 


The Court confused the adult appellant by name with his son, the 
infant appellant, telling the jury, 


"|, Therefore, Frank Piatek, the adult and father of 

Paul Piatek, the minor, demands judgment against the 

defendant, and Paul Piatek — let me read that again — 

Paul Piatek, the adult and father of Paul Piatek, the 

minor as next friend of his son, Paul Piatek, the minor, 
. .(0.A, 8). 


If the Court was this confused as to the identity of the appellants, 
it is reasonable to assume that the jurors were at least as confused as 
the Court, making this misstatement incalculably damaging to the infant 
appellant. 


The Court twice gave appellee's Instruction No. 2 (J.A. 11 and 14), 
the second time failing to distinguish between the infant appellant and the 
adult appellant, saying: 


"If you find that the condition complained of by the plaintiff 
(sic) did exist and was open and apparent or that the adult 
plaintiff either knew or was aware of or in the exercise of 
reasonable care, should have been aware of its existence 
and that the plaintiff (sic) nevertheless subjected himself 
to whatever danger that might have been involved you 
should find for the defendant. - - "(J.A. 14). 
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No jury, hearing this instruction, left uncorrected as it was by the 
Court's refusal to give appellants’ requested Instruction No. 11, could 
possibly have returned a verdict for the infant appellant. A directed 
verdict for the defendant could not have more effectively denied a judg- 
ment to the infant appellant’ 


Appellants earnestly ask the reviewing court, in view of these 
errors and the others committed by the trial court, if it was realistic 
to expect the jury to be able to distinguish between adult and infant plain- 
tiffs and to determine their rights when they were instructed as was the 
jury in this case that: 

"Frank Piatek, the adult and father of Paul Piatek, the 

minor, demands judgment against the defendant, and 

Paul Piatek -- let me read that again -- Paul Piatek, 

the adult and father of Paul Piatek, the minor, as next 

friend of his son, Paul Piatek, the minor..." (J.A, 8). 

Appellee contends that since the jury during its deliberations did 


not request any further instructions, the court's instructions to it must 


have been clear. In this connection, the reviewing court's attention is 


called to the following uncontroverted statement in the appellants’ memo- 
randum of points and authorities in support of motion for a new trial: 


"The Jury deliberated on this case for two full days 
and during the course of deliberation sent several notes 
to the Court stating, in substance, that the Jury could 
not agree. When plaintiff's attorney, John Geyer Tausig, 
was so informed by the Court he requested the Court, in 
Chambers and at the Bench, to call the Jury to the Jury 
box and inform them that if they were in disagreement 
with respect to the meaning of the instructions of law 
given by the Court, and would indicate to the Court what 
part of the instructions they were in disagreement about, 
the Court had the power to reinstruct the Jury with re- 
spect thereto in order to clarify the law governing the 
case. The Court declined to do this, stating that while 
the Jury had on several occasions informed him that it 
was in disagreement, the Jury had not informed the 
Court specifically that it was in disagreement concern- 
ing the inscruction given by the Court.” (JA. 23) 
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When the jury after prolonged deliberation had on several occa- 
sions informed the Court that it was in disagreement, it was obviously 
an abuse of discretion on the part of the Court not to determine what 


was the cause of such disagreement. 


The issue on review is whether or not the Court below misin- 
structed the jury. The errors cited above and the affidavits of the six 
jurors (J.A. 25) are compelling evidence that the Court did misinstruct 
the jury. 


Il. 


THE AFFIDAVITS OF SIX JURORS MAY BE CONSIDERED 

AS EVIDENCE OF MISINSTRUCTION BY THE DISTRICT 

COURT 

Appellee’s arguments against consideration of the affidavits of 

the jurors in the instant case are completely unresponsive to the issue 
raised by appellants introduction of such affidavits. Appellee’s conclu- 
sion that the jurors submitted their affidavits in an attempt to impeach 
their own verdict is totally unwarranted. No fair reading of the affidavits 
(J.-A. 25-26) reveals any suggestion by the jurors that they be allowed to 
do so. Appellants have never suggested that the jurors in this case 
should be allowed to impeach their verdict or that the mental processes 
of the jurors in arriving at their verdict have any bearing on this appeal. 
Appellants have shown that the District Court committed a series of 
errors in its instructions. The affidavits of six jurors may be considered 
as independent facts evidencing such misinstruction, and this is entirely 
different from an examination of the jurors’ mental processes. Jorger- 


son v. York Ice Machine Corp., 160 F .2d 432 (2 Cir. 1947), certiorari 
denied 332 U.S. 764 (1947); Klimes v. United States 263 F .2d 27 (D.C. 
Cir. 1959); Freid v. McGrath, supra. 


Appellee chooses to ignore the majority opinion in the case of 
Freid v. McGrath, supra which held that in the District of Columbia a 
juror's affidavit may be admitted to show independent facts. He cites, 
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instead, as if it were controlling authority, the dissent from this case 


to the effect that a juror's mental processes may not be probed after 


the trial is over. As appellants have pointed out repeatedly, this argu- 
ment is, of course, completely irrelevant to the issue before the review- 
ing court. It is, incidentally, manifestly unhelpful to the reviewing court 
for the appellee to cite cases outside of this jurisdiction which he would 
have the court follow and then, without exceptior, fail to indicate the 
jurisdiction of those cases. For example, appellee, citing lengthily 
from Southern Pacific Co. v. Klinge, supra., but failing to identify the 
circuit or give the date of the decision, apparently would have the Court 
believe that this case overrules Freid v. McGrath, supra., and Klimes v. 
United States, supra, (1943 and 1959 decisions, respectively, of the United 
States Court of Appeals for the District of Columbia). 


Obviously, the numerous cases which appellee cites to the effect 
that a juror's affidavit may not be received to show his own misconduct 
are wholly immaterial to the case at hand. At the end of his lengthy dis- 
sertation on this irrelevant question, the appellee is compelled to concede 
that the 1959 decision of the U. S. Court of Appeals for the’ District of 
Columbia in Klimes v. United States supra., does indicate that the affi- 
davits of jurors in the instant case are admissible. Appellants’ reading 
of the opinion of Klimes v. United States supra., does not reveal the rule 
which appellee contends is laid down therein, to the effect that a verdict 
cannot be altered by the fact that one or more jurors misunderstood the 
Judge's instructions. However, whether or not such a rule has ever been 
adopted by the courts in this jurisdiction is, of course, immaterial to the 
instant case. The appellants proffered the affidavits of the six jurors, 
not for the purpose of showing that they misunderstood the Judge's in- 
structions, but as additional evidence that the Judge's instructions were 
erroneous. For such a purpose it is clear in this jurisdiction that the 
affidavits may be considered. Jorgensen v. York Ice Mfg. Corp., supra; 
Klimes v. United States, supra; Freid v. McGrath, supra; 8 Wigmore 
Evidence (McNaughton rev. 1961, Sec. 2350 at p. 693). 


6 


Ill 


WHERE THERE IS FULL DISCUSSION OF THE INSTRUCTIONS 
AND COUNSEL MAKES KNOWN HIS POSITION, THE 
FORMALITY OF SPECIFICALLY OBJECTING TO SUCH 
INSTRUCTIONS IS NOT NECESSARY TO PRESERVE THE 
RIGHT TO RAISE SUCH ERRORS ON APPEAL 


The record in this case discloses (J.-A. 18- 19-20-21) that the points 
raised by the appellants were called to the attention of the trial court in 
such manner as to clearly advise it as to the questions of law involved. 
For example, despite appellee's contention that appellants did not object 
when the Court gave the same instructions twice (J.A. 11 and 14), the 
following excerpts from the dialogue at the bench clearly shows that ap- 
pellants did object and that appellee's contention is completely erroneous: 


"MR. TAUSIG: Now another thing, Your Honor. Sever- 
al times during the course of the instructions you stated 
this proposition in one form. I know you did not mean to 
emphasize it at all but I think that if it is permitted to stand 
as it is, that it would be confusing to the jury, and I would 
suggest that this instruction which I have written out while 
you were discussing or giving the instructions, particularly 
because, jYour Honor, and I think Mr. Clarke will bear me 
out on this: When you gave the instruction that I requested 
that a minor child three years of age cannot be guilty of 
contributory negligence, you invariably permitted your voice 
to drop. You corrected that when you gave the request by 
Mr. Clarke." (J.A. 18) 


Later: 


"MR. TAUSIG: Your Honor, you never did state it in 
that language. You stated the second sentence. You did 
state four or five times that contributory negligence on 
the part of a parent or one of them, however, constitutes 
a bar to the claim against one of them but that is not the 
whole instruction. The whole instruction should tell them 
the contributory negligence of the parent does not bar the 
claim of the child.” (J.A. 19) 


This was obviously sufficient to preserve the appellants" rights 
on appeal. Williams v. Powers, 135 F .2d 153 (6 Cir. 1943). 
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Counsel is not required to indulge in reiterative insistences in 
order to preserve his client's rights, and exceptions are no longer re- 
quired under the Federal Rules of Civil Procedure. Montgomery v. 
Virginia Stage Lines, Inc., 89 U.S. App. D.C. 213, 191 F .2d 770 (1951); 
Moreau v. Pennsylvania R. Co., 166 F .2d 543 (3 Cir. 1948). However, 
appellee apparently would have the courts of this jurisdiction revert to 
the common-law practice of requiring exceptions to orders and rulings 
to preserve the right to appeal from them. Furthermore, even assuming 
arguendo that the appellants did fail properly to make and preserve 
grounds of appeal, the errors committed by the trial court in this case 
were so egregious and so apparent from the reading of the record as to 
constitute plain error on the part of the Court. The reviewing court can 
and will notice such plain error, either when it is called to its attention 
by counsel or when it appears to the court through its own observation, 
DeFonce Const. Co. v. City of Miami, 256 F .2d 425 (5 Cir. 1958), certi- 
orari denied 358 U.S. 875; Sodacca v. Nylonet Corp. , 254 F .2d 238 (5 
Cir. 1958), certiorari denied 358 U.S. 824. 


Appellee belittles the consequences of the trial court's error in in- 
advertently reading an instruction submitted by the appellee which the 
court had denied. Appellee declares that "in fairness to the Court it 
must set forth what transpired" and that the Judge adequately struck 


from the minds of the jury the "tone sentence" that he had repeated. The 


reviewing court is respectfully referred to the record (J A. 15) for the 
complete and correct transcript of the court's proceedings at this point, 
which for some unexplained reason appellee has emasculated into one 
erroneously quoted sentence. 


CONCLUSION 


The record shows that the District Court committed a series of 
reversible errors in its instructions to the jury. The affidavits of 
six of the jurors are additional evidence of the erroneous instructions 
of the Court. The record discloses that the points raised by the appel- 
lant were called to the attention of the trial court, and appellants thus 
preserved their rights on appeal. But even if the appellants had failed 


to preserve grounds of appeal, the errors committed by the trial court 


were so egregious as to constitute plain error which the reviewing 
court can and will notice when it is called to its attention by counsel 


or when it appears to the court through its own observation. 
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